The Green Bag. 








VoL. XIV. No. 2. 


BOSTON. 


FEBRUARY, I9O2. 








BENJAMIN HARRISON AS A LAWYER AND AN ORATOR. 


By W. W. 


BILITY as a lawyer and ability as an 
A orator are not necessarily linked to- 
gether; but happy is the man who possesses 
them both, even to a limited extent. Benja- 
min Harrison in this respect was greatly 
favored by nature. 

General Harrison was not born of a race of 
lawyers; his parental ancestors were land 
proprietors and office-holders. His great- 
grandfather, after whom he was named, was 
a Virginia planter, a signer of the Declara- 
tion of Independence, and was three times 
elected Governor of his native State, two of 
which he served, dying before the third 
began. His grandfather was a physician, a 
farmer, a successful Indian fighter, and an 
office-holder. As the battle of New Orleans, 
posthumous to the treaty of peace, made 
Andrew Jackson President of the United 
States, so likewise did the Battle of Tippe- 
canoe make William Henry Harrison Presi- 
dent. But the grandfather of Benjamin was 
a legislator, and for years the Governor of 
the Territory of Indiana; Benjamin’s father, 
John Scott Harrison, served two years in 
Congress;—so that young Harrison, when 
he decided to enter upon the career of a law- 
yer, was probably influenced in a measure by 
the careers of his three immediate ancestors. 

3enjamin Harrison was born in his dis- 
tinguished grandfather’s farm-house at 
North Bend, on the north bank of the Ohio 
river, about twenty nmriles below Cincinnati, 
August 20, 1833. He attended a country 
school; then Farmer’s College, at College 
Hill, now a suburb of Cincinnati; and at the 
age of eighteen graduated fourth in a class 





THORNTON. 


of sixteen from Miami University, located at 
Oxford, Ohio. Of the members of this class, 
eight became ministers of the Gospel; six, 
lawyers; and one, a physician; leaving only a 
single member who did not enter a profes- 
sional career. 

Young Harrison, as soon as he had fin- 
ished his college career, entered the law 
office of Stover and Gwynne, of Cincinnati, 
famous lawyers in their day. In March, 
1854, he left Cincinnati, having married when 
two months over twenty years of age, and 
located in Indianapolis. At that time a pro- 
vision of the State Constitution forbade the 
admission of a minor to the bar; but that 
alone does not seem to have prevented his 
entering upon his career as a lawyer. His 
impediment to enter upon that career was a 
lack of clients. By some means he had be- 
come the owner of a lot in Cincinnati, 
which he sold for eight hundred dollars be- 
fore his removal to the State of his choice; 
and this was his sole possession of worldly 
goods and effects. He knew, on his arrival, 
but one person in Indianapolis, and that was 
the Clerk of the United States District Court, 
who kindly gave him a desk in his office, with 
the privilege of hanging out at the door his 
shingle as a lawyer. Shortly after, he was ap- 
pointed crier of the United States Court, at 
two dollars and a half a day; and it was in 
this way that he first earned money in his 
new home. In after years he often referred 
to this incident, and stated with what great 
satisfaction he received it, and thus added to 
his fast shrinking purse. 

General Lew Wallace, who met him at this 
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period of his career for the first time, thus 
describes him: “He was small in stature, of 
slender physique, and what might be called 
a blonde. His eyes were gray tinged with 
blue, his hair light, reminding one of what, 
in ancient days along the Wabash, was 
more truly than poetically described as a 
‘tow-head’. 
that respect, gave tokens of indifference to 


He was plainly dressed, and, in 
the canons of fashion. He was modest in 
manner, even diffident; but he had a pleasant 
voice and look; and did not lack for words 
to express himself. At first one wondered 
that a young man, apparently so lacking in 
assertion, should intrust himself so far from 
home.” 

Harrison came to Indiana at a fortunate 
period of time. The Constitution 
had gone into force November 1, 1851. Its 


present 


provisions required a complete reformation 
of civil and criminal pleading and practice; 
and both the civil and criminal codes, with 
many other laws of a reformatory character, 
had gone into force May 6, 1853, with the 
publication of the Revised Statutes bearing 
date of the year previous. He, therefore, 
stood on a nearer equality with the older 
members of the bar than would otherwise 
have been the case. 

His first case was a State prosecution in 
the Circuit Court for burglary. Jonathan W. 
Gordon, who afterwards rose high in his pro- 
fession, was the prosecuting attorney; and 
he invited Harrison to assist him. Horace 
Mann was to lecture in the evening, and Gor- 
don desired to hear him. Those were the 
days when court was often held in the 
evening; and Gordon, thinking the case 
would occupy the evening, invited his young 
friend into the case, with a view of having 
him make the closing argument after night, 
while he could thus secure an opportunity to 
attend the lecture. Harrison, as young 
lawyers are wont to do, made copious notes, 
but when he arose to speak, to his dismay 
he found he could not read them, for lack of 


light. Throwing them aside, he trusted to 








his memory, and to his surprise found that 
he could recollect the evidence far better 
than he supposed. That night in the dimly 
lighted old court room he won his first case. 
So good an impression did he make, that the 
leading counsel for defendant soon invited 
him to become his partner, and the partner- 
ship continued until the senior member, Mr. 
Wallace, became clerk in the Circuit Court in 
1860. 

Mr. Harrison soon became interested in 
politics, joining his fortunes with the newly 
founded and rising Republican party. In 
1855, at a small village of the county, he 
made his first political speech. In the cam- 
paigns of 1856 and 1858 he took an active 
part as a speaker, with such success that in 
1860 he was nominated and elected Reporter 
of the Supreme Court of his State. 

It was during the campaign of 1860 that 
he first met Thomas A. Hendricks, after- 
wards for years his political and legal an- 
tagonist. It chanced that Mr. Hendricks 
and he were to speak at the same place at 
same hour. The former was pitted against 
the Republican candidate for governor as 
the fittest man in the State to take care of the 
Democratic side of the political contest, and 
was the Democratic candidate for the guber- 
natorial office. As soon as Mr. Harrison ar- 
rived at the town where he was to speak, 
a demand was made by the Democrats for a 
joint debate. The Republicans hesitated, but 
finally demanded of Mr. Harrison that he 
go into the debate. He hesitated, declaring 
it unfair to demand of the candidate on the 
tail of the ticket to debate with the one at the 
head; but he finally consented to do so. It 
was arranged, however, that Mr. Hendricks 
should speak two hours, and then Mr. Har- 
rison so long as he chose to do so, thus 
avoiding technically a joint debate. 

Mr. Hendricks used up his time with one 
of those adroit and pleasing addresses, in a 
style in which few if any one could equal him. 
In closing, he courteously requested the 
audience to remain and hear Mr. Harrison. 
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Beginning in a timid manner, for he was a 
stranger in the place, and knew not whether 
1 no many of his Republican friends were 
present, an opportunity was soon given Har- 
rison to give a retort to a remark of Mr. 
Voorhees (afterward United States Senator 
irom Indiana), who had been so indiscreet as 
to arise and contradict a statement he had 
made, that carried the house with him. He 
then proceeded to so effectually answer the 
argument of Mr. Hendricks, that at the con- 
clusion of his speech, Mr. Voorhees arose 
and announced that in the evening he would 
answer the speech of Mr. Harrison. The 
report of Mr. Harrison’s speech crept over 
the State, and he was thereafter in constant 
demand. 

It was in the Reporter’s office that he did 
his hardest work, and added to a stock of 
legal information already large. In 1862 he 
went into the volunteer service of the army 
as colonel. The Democrats insisted that he 
had abandoned his office, and at the fall elec- 
tion elected a successor to him; and upon 
proper proceedings brought, the Supreme 
Court decided that the newly-elected Demo- 
crat was entitled to the office. In 1864 Mr. 
Harrison was re-elected Reporter, although 
then in the field at the front, this time hold- 
ing the office four years, the full term. 

Mr. Harrison edited ten volumes of the 
Reports of the Supreme Court of Indiana, 
and in many respects the editing is admir- 
able. His syllabi are unusually accurate and 
clear, free from verbiage and redundancy. 

During the war a treasonable, secret or- 
ganization existed in Indiana and adjoining 
States, known as the Knights of the Golden 
Its membership 
extended into the thousands, and its object 
was to aid the South in its attempt to dis- 
member the Union, or, if the opportunity 
offered, to form a new confederation of the 
Northwest. Its ringleaders in Indiana were 
arrested and tried by a military court-mar- 
tial. All who participated as judges acted 
under orders from a superior officer to pro- 
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ceed with the trial. Several were convicted 
of treason and sentenced to death. On 
habeas corpus proceedings they were all re- 
leased by the United States Supreme Court, 
on the ground that, as Indiana was not the 
seat of war, the military commission had no 
jurisdiction to try the charge of treason. 

Soon afterwards one of the individuals 
who had been tried brought suit for damages 
against all the judges of the military commis- 
sion, which was tried at Indianapolis in the 
Federal Courts; and Mr. Harrison was ap- 
pointed by. President Grant to defend the 
case, the government considering that it had 
such an interest in the defense of those who 
had acted under its orders as to justify it in 
defending those from whom the damages 
were claimed. Mr. Hendricks was leading 
counsel for the plaintiff. Naturally, the case 
excited great interest; for it was an echo of 
the War of the Rebellion. Under the rulings 
of the Supreme Court the defense was lim- 
ited to a mitigation of the damages; and so 
successfully did Mr. Harrison conduct the 
defense, occupying many days, that the 
plaintiff recovered only nominal damages. 
The plea for mitigation of damages rested 
upon the treasonable acts of the plaintiff 
and his associates. 

The address of Mr. Harrison was a mas- 
terly effort. The plaintiff's treasonable con- 
duct was held up unmercifully before the 
jury. Harrison spoke from his heart. Every 
sentence rang with loyalty or denunciation 
for the plaintiff. 

“Senator Hendricks,” said 
“will have a great deal to say to you about 
the security which the Constitution guaran- 
tees to life, person, and property. It is in- 
deed a grand birthright that our fathers have 
given us; but, gentlemen, it was a legacy 
handed down to the loyal and law-abiding. 
The law covers with its broad and impene- 
trable shield the true-hearted citizen, not the 
traitor and the law-breaker. Yet the gentle- 
man comes to make appeals from a Consti- 
tution, which his client would have de- 
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stroyed, and in behalf of a liberty which 
would have been exercised for the destruc- 
tion of our government. He complains of a 
restraint which was in the public interests of 
public peace. Listen to him, then, give your 
full accord to all he may say of the right of 
the citizen to be secured in person and prop- 
erty, but remember—those guarantees are to 
the loyal-hearted and law-abiding. ... It 
was a common thing for the rebels to clothe 
themselves in the garb of our soldiers, the 
better to destroy them with perfidious fire; 
just so this man wraps the provisions of the 
Constitution around him, that he may steal 
forth in due time in his work of death. We 
never can be proud enough of the security 
we enjoy, but let us never forget that it was 
not made to be for the protection of traitors.” 

In 1878 General Harrison was again pitted 
against Mr. Hendricks in a celebrated case 
of a conspiracy against the United States 
election laws in Jennings County. He ap- 
peared for the Government, while Mr. Hen- 
dricks appeared for the defendant. The case 
was tried before Judge Walter Q. Gresham, 
afterwards Mr. Cleveland’s Secretary of 
State, in the Federal Court. The accused 
was a prominent and wealthy citizen of the 
State, who spent a fortune in his defense, the 
court costs alone adjudged against him 
amounting to over thirty thousand dollars. 
The case was in a great measure won by the 
close and excellent cross-examination of the 
defendant by Mr. Harrison. Counsel for 
the defense placed the defendant on the wit- 
ness stand and permitted him to testify that 
he had not committed the crime charged 
against him. This opened up a field for al- 
most unlimited cross-examination. Bit by 
bit Mr, Harrison drew out evidence of his 
guilt, until he stood an unwilling witness 
against himself, and practically admitted the 
charge in the indictment. 

In this case from Jennings County, ex- 
Governor Hendricks asked the court to dis- 
charge the jury panel, and to call a jury 
composed of six Republicans and six Demo- 





crats to try the case. In an unguarded mo- 
ment General Harrison opposed the motion, 
saying to the Court it had no power to dis- 
charge the present panel and call a new one 
thus composed. Judge Gresham answered 
him by saying: “Whether or not the Court 
has the power, it is going to do it. I do not 
propose, if the defendant be convicted, that 
it can be said it was done by a partisan jury.” 
The motion for a new jury-panel prevailed. 

In 1887 Mr. Harrison’s term as Senator 
expired. He was a candidate for re-election. 
In 1885 the Lieutenant-Governor had re- 
signed. Both the leading parties in 1886 
nominated candidates to fill the vacancy thus 
occasioned. The Republicans were success- 
ful at the polls; but when the State Senate 
met the following January, the Democrats 
raised the question that the vacancy could 
not be filled until 1888, and that in the mean- 
time the president pro tempore of the Senate 
would act as Lieutenant-Governor. A con- 
test arose that shook the State to its founda- 
tions; for on a decision in favor of the newly 
elected Lieutenant-Governor, the question of 
the election of a United States Senator 
largely depended. 

The question found its way into the courts 
on a quo warranto proceeding; and General 
Harrison appeared in the Supreme Court as 
counsel in chief for the newly-elected official. 
Judge David Turpie, afterwards United 
States Senator for twelve years, appeared for 
the other side, a very forcible man in a legal 
argument. Harrison’s argument is a model 
of legal reasoning. Up to that time it was, 
perhaps, his greatest judicial argument. One: 
of the judges before whom he appeared once: 
said to the writer that it was the greatest 
legal argument he ever heard. Again and 
again was he plied with questions by the 
judges of the Court, and not once did he 
evade a question, nor was he at any time put 
hors de combat. He won the case, the 
Court holding it had no jurisdiction. 

In the Senate Mr. Harrison’s oratory did 
not attract the attention it did in after years;. 
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erhaps, like the oratory of so many of the 
senators, it was so buried in the Congres- 
sional Record that it was not resurrected 
irom that tomb of oblivion. 

In the latter part of 1887 and the early part 
of 1888, Mr. Harrison was regarded as a 
probable candidate for the Presidency. He 
was invited to make a number of speeches 
before political clubs, and among the clubs 
lie addressed were the Michigan Club of 
Detroit, and the Marquette Club of Chicago. 
The speeches he delivered before these two 
clubs are models of political oratory; both 
the speeches teem with denunciation of 
frauds upon the ballot. 

After his nomination many delegations of 
citizens visited him. Following the example 
of Mr. Garfield, and in a measure that of Mr. 
Blaine, General Harrison began a series of 
short addresses that extended through the 
entire campaign, and numbered ninety-four 
in all. Not once did he trip; and many of 
his sentences were rallying cries for his party. 
To a delegation from California, he said: “I 
feel sure too, my fellow citizens, that we have 
joined now a contest of great principles, and 
that the armies which are to fight out this 
great contest before the American people will 
encamp upon the high plains of principle, 
and not in the low swamps of personal defa- 
mation or detraction.” To his own neigh- 
bors, who assembled to congratulate him 
upon his nomination: “Kings sometimes 
bestow decorations upon those whom they 
desire to honor, but that man is most highly 
decorated who has the affectionate regard of 
his neighbors and friends.” Speaking of the 
disbanding of the army at the close of the 
Civil War: “And so that great army, that had 
rallied for the defense and preservation of 
the country, was disbanded without tumult 
or riot or any public disturbance. It had 
covered the country with the mantle of its 
protection when it needed it, as the snows of 
spring cover the early vegetation; and when 
the warm sun of peace shone upon it, it 
disappeared as the snow sinks into the earth, 





to refresh and vivify the summer growth.” 
Speaking before the Republican State Con- 
vention at Indianapolis of the death of Gen- 
eral Sheridan: “To-day we mourn our hero 
dead. You call him then a favorite child of 
victory, and such he was. He was one of 
those great commanders, who upon the 
field of battle towered a very god of war. 
He was one of those earnest fighters for his 
country, who did not at the end of his first 
day’s fight contemplate rest and recuperation 
for his own command. He rested and re- 
freshed his command with the wine of vic- 
tory, and found recuperation in the disper- 
sion of the enemy that confronted him. This 
gallant son of Ireland and America has writ- 
ten a chapter in the art of war that will not 
fail to instruct and develop, when the exi- 
gencies may come again, others, who shall 
repeat in defense of our flag his glorious 
achievements.” 

_ To a delegation of railway employes: 
“Heroism has been found at the throttle and 
brake, as well as upon the battlefield, and as 
well worthy of song and marble. The train- 
man, crushed between the platforms, who 
used his last breath, not for prayer or mes- 
sages of love, but to say to the panic-stricken 
gathered around him, ‘Put out the red light 
for the other train,’ inscribed his name very 
high on the shaft where the names of the 
faithful and brave are written.” 

To a delegation of coal-miners: “I do not 
now care to deal with statistics. One fact is 
enough for me. The tide of immigration 
from all European countries has been and 
is toward our shores. The gates of Castle 
Garden swing inward; they do not swing 
outward to any American labor seeking a 
better country than this.” 

Speaking to a delegation of veterans on 
the War of the Rebellion: “It seemed as if 
the frown of God was on our cause. It was 
then, in the hour of stress, that you pledged 
your hearts and lives to the country, in the 
sober realization that the war was a desper- 
ate one in which thousands were to die. We 
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are glad that God has spared us to see the 
magnificent development and increase in 
strength and honor which has come to us as 
a nation, and in the glory that has been 
woven into the flag we love. We are glad 
that with most of us the struggle in life has 
not left us defeated, if it has not crowned us 
with the highest success. We, as veterans 
and yet citizens, pledged, each according to 
his own conscience and thought, to do that 
which would best promote the glory of the 
country, and best conserve and set in our 
public measure those patriotic thoughts and 
purposes that took us into war.” 

In an address on Abraham Lincoln, de- 
livered after Mr. Harrison’s retirement from 
office, he said: “It does not seem to be 
God’s way to give men preparation and fit- 
ness, and to reveal them, until the hour 
strikes. Men must rise to the situation. 
The storage batteries that are to furnish the 
energy for these great occasions God does 
not connect until the occasion comes.” In 
his last public speech: ‘‘ Royal prerogatives 
are plants that require a walled garden, and 
to ke defended from the wild, free growths 
that crowd and climb upon them.” On 
Equality of Taxation: “Equality is the 
golden thread that runs all through the 
fabric of our civil institutions. The domi- 
nating note is the swelling symphony of 
liberty. The favoritisms and class distinc- 
tions which characterized the governments 
and administrations of Europe were des- 
troyed with the establishment of government 
under the American constitution. At the 
polls, before the courts, in all asemblies, in 
all legislation, there was to be, not a class 
peerage, but a universal peerage. And asa 
corollary, necessary and imperative, to this 
doctrine of an equality of rights, is the 
doctrine of a proportionate and ratable con- 
tribution to the costs of administering the 
government. Indeed, this principle of a pro- 
portionate burden might be more properly 
called an inherent part of the doctrine of 


equal rights. For one whose right to acquire | 





and accumulate is disproportionately bur- 
dened, is denied equal rights. If a favored 
class may not be created, neither may any 
class be discriminated against. Im- 
position and grace, in a free republican state, 
must be without discrimination.” 

In April, 1891, Mr. Harrison began his 
memorable journey to Texas and the Pacific 
Coast. In thirty days he traveled ten thou- 
sand miles, and delivered one hundred and 
forty speeches, many of them models of their 
kind, and many of them containing beautiful 
sentences. The striking thing about these 
speeches, and this is much more so of his 
ninety-four campaign speeches, is the lack of 
repetition. General Harrison seldom re- 
peated: he had the ability to avoid it. 
Speeches delivered at the tail-end of a rail- 
road train are apt to contain many repeti- 
tions, in fact, often are mere repetitions; but 
the speeches delivered by General Harrison 
on such occasions are singularly free from 
this vice. The writer recalls two days he 
spent in his company on a railroad train 
drawn through Indiana to enable Mr. Har- 
rison to deliver political campaign speeches; 
and during that time there were no marked 
repetitions in the many speeches he made. 

After his retirement from office, Mr. Har- 
rison, unlike former ex-Presidents, took an 
active part in political campaigns. That was 
especially true of 1894, 1896, and 1898. He 
also delivered a course of six lectures in 1894 
at Stanford University, on the “National 
Constitution,” that are models of their kind. 
These lectures are not of a technical charac- 
ter: they were delivered to students not en- 
gaged in a professional study of law. “My 
aim,” said he, in his opening lecture, “is not 
so much to make lawyers as to promote a 
broad and intelligent American citizenship. 
Our civil institutions are safe only while in 
the keeping of a generation that loves them; 
and the love of institutions, however it may 
be with another sort—must be educated. 
We guard and keep our treasures—that 
which is not valued we suffer others to take 
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without resistance.” Six lectures of the 
series were delivered, but their termination 
is quite abrupt, apparently leaving the course 
incomplete. 

In 1897 Mr. Harrison delivered an ad- 
dress before the students of Michigan Uni- 
versity on “Some Hindrances to Law Re- 
forms”, and the next year before the Union 
League Club of Chicago on “The Obliga- 
tions of Wealth.” These are kindred sub- 
jects. For clearness and dignity of state- 
ment concerning some of the evils existing 
to-day, the reader will search long before he 
finds its equal. His two most noted po- 
litical addresses, after his retirement from 
the Presidency, were delivered in 1894 and 
1896 at Carnegie Hall, New York City. It 
was considered, at the times they were de- 
livered, that they were the two most forcible 
speeches of the two campaigns. These two 
speeches are probably no more forcible than 
many others he delivered during these two 
campaigns; but the place of their delivery 
has given them more notoriety than the 
others. They are models of political oratory. 
In them is no brutality, for to that Mr. Har- 
rison never resorted. There is some sarcasm, 
but more wit, not, however, of the boisterous 
kind. They are singularly devoid of statis- 
tics. In his speeches he used few statistics; 
he seemed to always bear in mind that few 
people can or will recollect figures, while 
they will readily retain a pungent or epi- 
grammatic sentence. The student of politi- 
cal oratory will do well to study them.’ 

In 1900 Mr. Harrison was a delegate to 
the Ecumenical Missionary Conference, held 
in Carnegie Hall, and delivered several ad- 
dresses before that body, which showed him 
in a new light as an orator. At the time they 
attracted much attention, and it is no as- 
sumption to say that these addresses gave 
much more prominence to the conference 

* The Bowen-Merrill Company, Indianapolis, Indiana, 
has published in a volume entitled, “ Views of an Ex- 
President,” a number of speeches and papers by Gen- 


eral Harrison, delivered or written since he retired from 
office. 
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than it otherwise would have had. Aside 
from an ex-President taking an active part 
in such a conference, his speeches attracted 
almost universal attention, by reason of their 
clearness. of statement and forcible style. 

After his retirement from office, Mr. Har- 
rison resumed the active practice of law. He 
appeared in both the nisi prius and appellate 
courts;—not often, however, in the State 
nisi prius courts. It was impossible for him 
to attend to all the business that came to 
him; he was compelled to pick out such as 
was to his liking, and turn the remainder 
away. Perhaps his most notable legal argu- 
ment was in the Illinois Inheritance Tax 
cases, in the United States Supreme Court, 
although it was in fact not better than others 
he delivered. 

In 1899 Mr. Harrison went to Paris as 
chief counsel for the Venezuelan 
ment in the arbitration between it and Eng- 
land. His oral argument before that tribunal 
was considered by competent judges to be 
far superior to that of Sir Richard Webster, 
the Attorney-General and chief counsel of 
England. It extended through several days. 
The result was a drawn battle, as measured 
by the verdict of the arbitrators. But it is 
very well understood that the Russian ar- 
bitrator practically determined the result; for 
the two American arbitrators were for sus- 
taining the contention of Venezuela, and the 
British that of England. The right was 
clearly with the former. What subtle and 
underground influence brought about the 
result is not discernable, but it wads undoubt- 
edly tiiere. 

After his return from the War of the Re- 
bellion, with whatever case he was connected, 
General Harrison was in fact leading coun- 
sel, although not always so in name. One 
of his partners, now dead, has said of him: 
“While not always the senior in years, he 
was the senior in fact in every firm of which 
he was a member; such is the ungrudging 
testimony of all those who have been his 
partners,” 


Govern- 
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One of the great secrets of Mr. Harrison’s 
success as a lawyer was his thorough prepa- 
ration. While a “ready man,” yet he never 
trusted to “readiness,” except when 
compelled to by lack of opportunity to ex- 
His habit 
was to really cross-examine his own client 


his 
amine and prepare for the case. 


in his own office before the trial, to search 
his knowiedge of the transaction to be tried 
aft,” and then decks.” 
Rigid analysis was one of his greatest holds 
on a case; and when he had ascertained all 
the facts as near as he could, he usually was 
able to determine the turning point in the 


“fore and “across 


cause and to call for an “authority” upon it to 
fortify himself. His statements of the case 
to the jury and the Court were terse and con- 
cise, putting before them clearly his theory 
in the case. His briefs in the Appellate 
Court were models of terseness and perspicu- 
ity. On paper he was as happy in making 
his point as in oral argument. 

In his demeanor toward the Court and 
either associate or opposing counsel, he was 
He wasted no words in 
meaningless compliments; but he was never 


always courteous. 


harsh, and he never “bullied.” 

In the examination of witnesses General 
Harrison was remarkably happy in extract- 
ing the facts. His forte was cross-examina- 
tion. Few equalled him; none excelled him. 


Towards a witness he was always fair and 
courteous; he never brow-beat, and was al- 


ways careful to state a witness’s testimony as 
Bit by bit he extracted the facts, 
until all were secured, often without the wit- 


he gave it. 


ness being fully conscious of the revelation 
he had made. 
him. 


No lying witness escaped 
If a witness was lying, it was often 
General Harrison’s practice to get him to 
commit himself upon a point, and then draw 
his attention away from it until he had se- 
cured his committal to a statement on the 
same point in direct contradiction of his first 
one; then calling his attention to his contra- 
dictory statements, he would ask him which 


of the two contained the truth. He would 
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then quietly wait until the witness had given 
but the 
effect was crushing; it demolished the wit- 
ness’s testimony. Of course such a course is 
dangerous if there is any chance for the wit- 
ness to harmonize his two conflicting state- 
ments; and it was here that Mr. Harrison’s 
superior ability as a lawyer was manifested, 
in selecting statements of the witness that 


his answer, or declined to do it; 


could not be made to harmonize with each 
other or with the uncontradicted facts. 

In examining a witness General Harrison 
had that rare faculty to know when to quit. 
He seldom caught a tartar. In one case an 
elderly and irascible lady witness came to 
the stand. She was a very “willing” witness, 
testified 
When passed over to General Harrison for 


and volubly and extravagantly. 
cross-examination, there was a look of tri- 
umph in her eyes. She squared herself for 
a bout, when he said, 

“You may stand aside, madam.” 

“Oh, I have heard of you; you can cross- 
question me as much as you please; I am 
not afraid of you,” she said. 

“T have no questions to ask you, madam,” 
was his bland reply; and she was finished. 
Harrison,” once an ex- 
Attorney-General of Indiana to the writer, 


“General said 
“was the only man I ever was associated 
with in the trial of a case whom I felt would 
not permit anything to escape or get away 
from us. When associated with him I al- 
ways felt that everything would be said and 
done that could be said or done to win a 
case. And this is the 
testimony of all who have been associated 
with him. 


He forgot nothing. 


This was true of his arguments both to the 
Court and the jury. He was like a great fire 
sweeping over the prairie,—he carried every- 
thing before him, he swept the field clear. 
“It was the rule in our firm,” said one of his 
partners in 1888, “when we were for the de- 
fense, to make General Harrison close for 
our side. If he made the first speech, we 


were like Riley’s old father in the poem, 
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Nothin’ to say.’ That is literally true. 
More than once, when some other pressing 
duty was calling him, he would be allowed 
to make the first speech; and it was amus- 
ing to see Porter [one of his partners], as he 
proceeded. He would strike out from his 
notes one thing after another until Harrison 
had finished. Then, when he was done, we 
would put our heads together and wisely 
conclude to let the case go with one speech 
from our side. He was a merciless reaper; 
nothing, absolutely nothing was left for the 
most careful gleaner. Porter’ will bear me 
out in this.” This is the testimony of all who 
knew him in his practice. 

Previous to his election as President, 
General Harrison’s practice was a general 
one; he tried all kinds of cases, except patent 
cases, and investigated all kinds of legal 
questions. Such a practice broadens a law- 
ver, while a special practice renders him 
narrow. Previous to 1884, Indiana was the 
home of many noted and great lawyers:— 
ex-Governor Thomas A. Hendricks, A. W. 
Hendricks, ex-Governor Baker, Senator 
Joseph McDonald, John W. Butler, Cyrus C. 
Hines, Governor A. G. Porter, William P. 
Fishback, ex-Senator David Turpie, ex- 
Senator Daniel D. Pratt, William Z. Stuart, 
John R. Coffroth, and Jonathan  Gor- 
don,—but he was easily the peer of any of 
them, and perhaps excelled any of them in 
ability as a lawyer. He despatched business 
easily, readily, and with celerity. His ability 
in this was always a source of surprise to his 
associates and partners. 

“In my experience of thirty-two years,” 


? Albert G. Porter, Governor of Indiana, 1881-1885. 





said one of his old partners in 1888, “I have 
never seen a man in whose hands I would 
be more willing to place my imperilled life 
or fortune than in his. I have heard some 
men say that he is over-rated; but they are 
generally those who have never grappled 
with him in a hard fight. 
ever met him before Court or jury will talk 
Perhaps no lawyer in the West 
excelled him. 

As an orator Mr. Harrison ranks high, 
but not with Clay, or Webster, or Patrick 
Henry, or Ingersoll. He had a penetrating 
voice, not always pleasant; but that 
carried a long distance. He spoke with little 
apparent effort. On his legs he was a good 
thinker, and had a fine command of lan- 
He had a “telling way” of “putting 


No lawyer who 


that way.” 


one 


guage. 
things” that carried his thought to the most 
audience. His 
speeches are sprinkled with gems of thought, 
and are filled with epigrammatic sentences. 
H{is powers of condensation were very great; 
and his speeches abound with no superfluous 
While he was a ready speaker, and 
was not at a loss for ideas on almost ary 
topic brought forth for discussion, yet his sct 


witless members of his 


words. 


speeches were the result of careful thought 
and study. He did not exactly commit to 
memory such speeches, but it was frequently 
his practice to dictate their substance to his 
stenographer, often whole passages of which 
were afterwards delivered verbatim when on 
the rostrum. All who ever attentively heard 
him in a speech of any length upon a serious 
subject could not help believing that he was 
a man of great resources and _ intellectual! 
strength. 
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WAS SHAKESPEARE BOUND TO AN ATTORNEY? 


By J. B. MAckKENZIE. 


N view of the unmeasured knowledge of 
| things pertaining to each of the learned 
departments of human activity,—to leave out 
of account his equally familiar acquaintance 
with the situation and concerns of those fol- 
lowing the humbler vocations of life— 
that was absorbed by the receptive mind of 
the great dramatist, and is graven with such 
power and skill on the »ages of his deathless 
creations, it may be set down by many as 
both idle and whimsical to select for inti- 
mate examination the subject of his facile 
grasp of legal principles—principles helped 
notably in their submission, as they are, by 
a garbing of just legal nomenclature. Propo- 
sitions germane to the realm in question 
are, however, advanced by him with so true 
an apprehension, and reasoning to enforce 
them is impressed by so rare a cogency; 
and illustrations are employed with such 
peculiar aptness (not to mention his fruitful 
tillage of the dry wastes of procedure), that 
to allow the claim suggested would hardly 
pledge the judgment to any violent presump- 
tion. 

The writer, obliged to be honest, ap- 
proaches his theme by confessing himself 
the proclaimer of no original gospel. Were 
a patent, indeed, sought for his theory, want 
of novelty would clearly stand in the way of 
its issue. And, in no small degree, because 
one danger of remaining neutral in a contro- 
versy is the turning out of a colorless 
product, he conceives that he should array 
his forces on one side or the other. 

Malone, a studious commentator (himself 
a wearer of the long-robe), maintains the 
affirmative of the question as something in- 
capable of being disputed; while Payne 
Collier, another fraternizer, in spirit, with 
the bard, who—ranked, also, with the pro- 
fession—informs the debate by large acu- 





men (both, it may be remarked, securing a 
guarded approver of their contention in 
Lord Chief Justice Campbell) unreservedly 
endorses the opinion of his fellow-student. 
Of those engaging with the problem in this 
country, Heard and Davis champion the 
same view. Not a few, it must be granted, 
(amongst them Lee and Knight in England, 
and Allen in America) gainsay the belief 
altogether. Most authorities, nevertheless, 
uniting to dismiss, in short order, the notion, 
favored by some, that our English monarch 
of song adopted in early life his father’s call- 
ing of glover or wool-stapler—it has to be 
kept in mind that his occupation of much of 
this interval is wrapped in obscurity—con- 
cede a reasonable foundation on which to 
rest the hypothesis launched. For the 
widely-indulged surmise, at all events, that 
Shakespeare’s understanding of law should 
be referred to a medium offering a better 
guaranty of its soundness and extent than 
a number of chance accretions, expanding 
some meagre nucleus of self-acquired in- 
formation—a string of odds-and-ends laid 
hold of in fitful intercourse with practitioners 
—ore from the mine of lofty discussion, pro- 
found soliloquy uncovered by the deeper 
gleams from the phosphorescent wave of 
free-tongued levity, sportive banter shining 
about the lighter dramas; these—coupled 
with jets from the fount of glowing senti- 
ment, irised fantasy which plays through the 
sonnets—yield unequivocal support. 

There will be an effort, in dealing with the 
speculation, to present as logical a factum 
as possible. 

Regard, by way of initial showing, this 
example of demonstrating the intent as that 
which, in the criminal sphere, determines the 
color of an act. Henry V., pursuing, while 
disguised, an argument with a soldier of his 
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army, holds forth in this wise: “So, if a son 
that is by his father sent about merchandise, 
do sinfully miscarry upon the sea, the impu- 
tation of his wickedness, by your rule, should 
be imposed upon his father that sent him. 
sut this is not so: for they purpose not 

their death, when they purpose their ser- 
vices.” Here is a statement the propriety of 
which a lecturer on criminal law might envy. 
From the cluster of pleasing jumbles 
which comprise the action of “The Comedy 
of Errors” may be detached an episode 
which, though bringing to light a somewhat 
high-handed creed of jurisprudence (evolved 
by the playwright, no doubt, to infuse 
greater spice into the adventure) justifies as 
thoroughly perhaps as any excursion by the 
poet into this mazy region the estimate ven- 
tured. Angelo, the goldsmith, had, pursuant 
to order, manufactured a costly chain for 
Antipholus of Ephesus; but meeting, soon 
afterwards, that person’s twin brother and 
double, Antipholus of Syracuse, and mistak- 
ing him for the vendee of the chattel, de- 
livery of it is then and there made to him; 
notwithstanding his stout repudiation of lia- 
bility in respect of its purchase—his bluntly- 
avowed disbelief in his right to its possession. 
Falling in, at a later period, with his real cus- 
tomer, the merchant craves immediate satis- 
faction of his debt; pleading, as excuse for 
the uncivil demand, that he was himself un- 
dergoing pressure from one of his own 
creditors. The guiltless object of the mis- 
conception is, for the moment, petrified by 
the goldsmith’s plausible account of his re- 
ceipt of the ornament—such falling upon 
him like a bolt from a clear sky; but, ere long 
asserting himself, repels, with natural heat, 
the imputation that he had personally ac- 
quired it at any time. After a passing exer- 
cise with the rackets of contention, Angelo 
causes the protester’s arrest by a constable, 
whom he had brought with him; the victim, 
as he is carried off, breathing out promises 
of fire and slaughter to requite his oppressor. 
The taking into custody, it may be interpo- 





lated, has been looked upon as in the nature 
of mesne process, aiding recovery of a claim 
preferred. The servant of the outraged 
seignor, hurrying with news of the calamity 
to his master’s wife, reports that her unlucky 
spouse has been “arrested on the case.” Be- 
fore manual coercion was practised, the 
trader had given his captive amiable warning 
of his design; brushing the pool of negotia- 
tion with a taking fly, “either consent to pay 
this sum for me, or I attach you by this offi- 
cer.” 

The position obtains no less powerful ad- 
vocacy from a turn which the under-plot in 
the second part of “Henry IV.” assumes. 
Falstaff, it seems, had placed himself under 
obligation to Mistress Quickly, the hostess 
of an Eastcheap inn—his indebtedness ac- 
cruing, not merely in respect of the liquid 
and liquidated item, potations consumed in 
the hostelry, but with reference to a graver, 
less materialistic source—breach of promise 
of marriage. What the dame thereupon im- 
parts, in her weighty consultation with the 
officer of justice, to whom, in this unsettling 
hour, she has recourse, unveils the far from 
auspicious complexion of affairs. 

Hostess: “Master Fang, have you entered 
the action?” Fang: “It is entered.” Host: 
“Where’s your yeoman? Is it a lusty yeo- 
man? Will he stand to it?” Fang, (to his 
boy): “Sirrah, where’s Snare?” Host: “O 
Lord! ay: good Master Snare.” Snare: “Here, 
here.” Fang: “Snare, we must arrest Sir 
John Falstaff.” Host: “Ay, good Master 
Snare, I have entered him and all.” Anon, the 
lady further unbosoms herself: “I pray ye, 
since my action is entered, and my case so 
openly known to the world, let him be 
brought to his answer.” The behemoth’s per- 
son having been secured without difficulty, 
through an opportune meeting with him on_ 
a public thoroughfare, the profligate—a brisk 
interchange of acerbities between the wronged 
Chloe and her deluder first occurring,— 
essays to force her into an unfair settlement. 
Little headway being made, however, upon 
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this tack, he, going about, exerts cajolery; 
freshening their interview, towards its close, 
with the cavalier behest, “Go, wash thy face, 
and draw” (withdraw) “thy action.” It is 
gratifying to know that, while her affaire de 
coeur with Falstaff miscarried, the matron— 
who must have been a destructive siren, for 
Nym, too, succumbed to her enticements,— 
lived to console herself with the affections 
of Pistol. 

As manifest countenance of the persuasion 
may be gathered from material in the 46th 
sonnet. Our subject’s having an- 
nounced that the “eye and heart are at mor- 
tal war,” and that each adversary has sub- 
mitted the grounds on which he relies, thus 


muse, 


dilates: ; 


“But the defendant doth that plea deny, 
And says in him thy fair appearance lies, 
To ’cide this title is impanelled 
A quest of thoughts, all tenants to the 
heart, 

And by their verdict is determined 

The clear eye’s moiety, and the dear heart’s 
part; 

As thus, mine eye’s due is thine outward 
part, 

And my heart’s right thine inward love of 
heart.” 


While the fraternity must agree that the 
lyrist has, through the chosen, 
faithfully sketched the routine of a trial by 
jury, it will be seen that the array in this 
proceeding might be challenged for favor by 
the defendant, as being under the plaintiff's 
heart. It may be 


likeness 


thumb—tenants of the 
doubted, likewise, whether, according to the 
practice, relief is apportionable in the man- 
ner sanctioned. A figure introduced by 
another sonnet, the 35th, corroborates the 
last witness: 


“For to thy sensual fault I bring in sense, 
(Thy adverse party is thy advocate,) 
And ’gainst myself a lawful plea com- 
mence.” 





Let unbelievers hear the parting salute from 
that detonating salvo, through which 
Parolles—chief of braggarts, nonpareil 
among cravens—in “All’s Well That Ends 
Well,” lets loose his venomed abuse of Cap- 
tain Dumain, before a group, as he wrongly 
fancies, of that officer’s enemies. “Sir, for a 
guart d’écu, he wiil sell the fee simple of his 
salvation, the inheritance of it; and cut the 
entail from all remainders, and a perpetual 
succession for it perpetually.” Parolles, be- 
ing displayed in the comedy as an ill-regu- - 
lated, frothy speaker, a goodly measure of 
rhodomontade enters into his tirade. Yet 
brayed with it in the mortar is quite enough 
sane instruction to render likely the posses- 
sion of a quantum of juridical training by 
the mixer of the bolus. Other treatises there 
are—one of them suffered to mingle with the 
rippling flow of the incident in “The Merry 
Wives of Windsor”’—which skim this topic, 
the holding of an estate in fee simple. There 
Mistress Page speaks of Falstaff as one who 
is on the point of making (the confirmed 
evil-liver ready, in his fleet declension, to 
sacrifice the equity of redemption) a convey- 
ance of that interest to the devil. Ponder the 
flaying deliverance: “If the devil have him 
not in fee simple, with fine and recovery, he 
will never, I think, in the way of waste, at- 
tempt us again!” 

Consider, furthermore, the address where 
the King in fatherly talk with Prince Henry 
—the occurrence invoked for the lesson it 
furnished a being much too eager to cheapen 
his dignity—asserts that Richard II. was 
strikingly blind to his own interest when he 
“enfeoffed himself to popularity.” Judge 
Allen finds room for censure of this allusion 
as untechnical and strained. The fault—if 
such there be—of its not being possible to 
accommodate the phrase with a rigid techni- 
calness might, one would think, be over- 
looked in a flash of poetic imagery. And, 
as to the charge that the metaphor is 
strained, can it properly be argued that ety- 
mology forbids notice of a mood which 
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craved popularity as something to be en- 
joyed as firmly and durably as though its 
holder had been enfeoffed thereto? Through 
lines of the same dialogue, that irresponsible 
youth, who had incurred the reproach of 
his father, that, by his continuance in a de- 
pauched course of living, he allowed Hot- 
spur to defraud him of fame on a stage 
where he should have brooked no rival, en- 
gages that—affiancing himself to arms—he 
will break with his evil companions, and 
wipe out the stigma borrowed from his an- 
tecedents: “Percy is but my factor, good 
my lord, to engross up glorious deeds in my 
behalf.” How abundantly that promise was 
fulfilled the plain of Shrewsbury appeared to 
testify . 

What experience other than a more or less 
extended period of tribulation spent in the 
murky den of an attorney could, it may be 
asked, have enabled the user to acquire such 
prolixities of convey- 
ancing as is evidenced by the following, 
imported, in the most fantastic connec- 
tion imaginable, into “Troilus and Cressida”: 
“In witness whereof, the parties interchange- 
ably;” or by Rosalind’s amazing overture, 
“with bills on their necks, be it known to all 
And what must 


command of the 


men by these presents’? 
root more deeply the impression that Shakes- 
peare derived these flourishes from some 
wrinkled parchment is the fact that both al- 
lusions are found printed between inverted 
commas. Nor is the proficiency thus be- 
trayed less evident from the outline of a 
marriage-settlement vouchsafed by “The 
Taming of the Shrew”: “And for that dowry, 
I'll assure her of her widowhood—be it that 
she survive me—in all my lands and leases 
whatsoever. Let specialties be therefore 
drawn between us, that covenants may be 
kept on either hand.” 

Conceive of a mere snatcher, from time to 
time, of eleemosynary crumbs of law, 
dropped from the lavish board of intimates 
in the profession—a gatherer, so to speak, of 
the learning’s driftwood—sandalled entering 





the holy mosque, and treating of a piscary—a 
license, even readers within the circle may 
need to be reminded, to fish in another man’s 
waters. In addition to its other gratuities 
“The Merry Wives of Windsor” dishes for 
the Shakespearian banqueter this educative 
rarebit. "One of the series of brilliant en- 
counters of wits the spectator has a chance 
of viewing through panes in that airy edi- 
fice, “Love’s Labor Lost,” affords strong 
testimony of our poet’s intellect having been 
liberally steeped in the profundities of Jus- 
tinian. The dialogue, as far as it is in point, 
is reproduced. 


Boyet: “No sheep, sweet lamb, unless we 
feed on your lips.” 

Maria: “You sheep and I pasture: Shall 
that finish the jest?” 

“Boyet: “So you grant pasture for me.” 

Maria: “Not so, gentle beast; my lips are 
no common, though several they be.” 


It may only be to sink in the yielding earth 
of conjecture to risk its exposition, yet, in 
the writer’s judgment, by this passage is 
traced an accepted distinction in the char- 
acter of estates, a rational perception of 
which could scarcely have been gained at 
random. Under this head of property, fuller 
enlightenment may be had from “The Merry 
Wives of Windsor.” Evans, the Welsh par- 
son, in a learned discourse, affirms that “the 
lips is parcel of the mouth,” a use of the 
descriptive term almost wholly confined to 
law. 

It will come, with ease, to the recollection 
of Shakespearian votaries that the usurping 
Duke, in “As You Like It,” publishes, with 
reference to Orlando, this wintry decree: 
“Let my officers of such a nature make an 
extent upon his house and lands.” 

Furness objects to the allowance of an 
execution without a previous judgment. 
Cavilling, truly, if ever that has been exer- 
cised. Has an imaginative writer to pay 
such regard to minutie as this? And if no 
latitude is to be conceded, why not go 
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deeper, and impeach the jurisdiction of the 
issuing authority, on the ground that execu- 
tive and judicial functions never co-exist? 

In “Othello” the serpentine lago, who, 
in conversation with Roderigo, has been up- 
braiding the Moor for his neglect to advance 
him in his service, declares (having covertly 
that Othello 
would be 


wade mecum) 


mediators.” It 


inspected his 
“nonsuits my 
a profitless exercise to inquire whether 
the full significance of this avowal came 
home to Shakespeare. No serious tax would 
seem, however, to be put upon reflection 
by supposing that a failure, on the part of 
Iago’s champions, to make out even a prima 
facie case was meant to be conveyed. 

Would it be possible for a text-writer to 
express that factor essential to the making 
of a false oath—competency in the adminis- 
tering officer 
is done through the words of a mouthpiece 
in “Henry VI.”: 


more tersely and lucidly than 


“An oath is of no moment, being not took 
sefore a true and lawful magistrate, 
That hath authority over him that swears.” 


Desdemona, who, accepting Iago’s feigned 
excuse for Othello’s altered conduct towards 
her, that matters of state disturbed him, is 
prompted to offer the amende honorable for 
believing that it might have sprung from less 
valid causes, thus delivers herself: “I was 
(unhandsome warrior as I am) arraigning 
his unkindness with my soul; but now I 
find I have suborned the witness, and he’s 
indicted falsely.” Howsubtle this taking un- 
founded opinion to task for having practised 
on her deeper consciousness! 

As bearing on the branch of procedure, 
how capably is the well-established rule 
as to presence in court, on the _ oc- 
casion of his trial, of one charged with 
felony, signified through terms of the 
sishop of Carlisle’s protest—vehement as 
courageous—against the totally irregular 
deposition of Richard II. by Bolingbroke: 


“Thieves are not judged but they are by to 
hear, 
Although apparent guilt be seen in them.” 





Could there be,—to prove his intimacy 
with knotty questions—a shrewder apprecia- 
tion of what, in the composer’s day, and long 
after, was treason-felony—depreciating the 
currency,—than is attested by the brilliant 
play of words investing this extract from 
a speech of Henry V. on the eve of Agin- 
court: “Indeed, the French may lay twenty 
French crowns to one, they will beat us; for 
they bear them on their shoulders: but it is 
no English treason to cut French crowns: 
and to-morrow the King himself will be a 
clipper.” Can any impartial, honest inquirer, 
one prepared to hold evenly the scales of 
probability, esteem these purely technical ex- 
pressions, which have been collated—so va- 
ried in their signification, so apposite in their 
employment—none other than the palming 
off on the public of an over-confident ama- 
teur, oracles delivered by some empty sciol- 
ist? Shakespeare’s vamping, in every linguis- 
tic habit, of warrants and indentures—his 
ringing the changes on covenants and leases, 
bonds and testaments—howbeit, in handling 
these, he manifests alike a thorough compre- 
hension of the form, and a secure insight 
into the use of the particular instrument on 
which his characters may touch, need not be 
emphasized. 

The writer on the other hand (upholding 
in this the weight of opinion), is free to con- 
fess that the famous trial in “The Merchant 
of Venice”—with its extra-judicial emana- 
tions from the Duke, the scandalous bias 
that personage is found to exhibit; with the 
constituting Portia not merely his assessor, 
but letting her deliver his rulings; with the 
forced construction of the bond which is 
made to govern (passing by the utter irrecon- 
cilableness of such an action with the prov- 
ince of any enlightened court), with the as- 
tonishing freedom of utterance enjoyed by 
strangers to the hearing—pillories judicial 
gravity, lends judicial methods the guise of 
opera bouffe. After all, how does this tell 
against the idea that Shakespeare was in- 
doctrinated, by some unwonted process, in 
the ways of jurisprudence? Either as habitué 
of the courts, or one in a position to have 
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imbibed everything requisite to become a 
trustworthy guide as to the conduct of a 
trial, he well knew, when fabricating the scene 
in question to reach the effect intended, that 
he was trampling on ail precedent. Through 
the arraignment, as well, of Hermione, in 
“The Winter’s Tale,” the playwright, by 
making Leo  s the tribunal to pass upon 
her crime (and the consideration that her im- 
puted lapse was of such a nature that passion 
would inevitably overthrow judgment), ag- 
gravates the offence—violates one of the 
inost hallowed institutes of law; at the same 
time, withdrawing from a criminal one of 
his dearest safeguards that no man shall 
be judge in his own cause. It is difficult to 
say what is impressed the more distinctly 
on one’s attention,—what appeals the more 
strongly to one’s critical faculty—the disin- 
genuousness preached in the sentence 
quoted, or the humor it provides—donation, 
as it is, of a speaker who proceeds, without 
delay, to enforce the ordeal at command of 
the French Juge dinstruction, than which 
nothing less consonant with fair play could 





be imagined: “Let us be cleared of being 
tyrannous, since we so openly proceed to 
justice.” 

It may interest the profession to learn that 
Shakespeare anticipated the fusion of the 
courts, which, in England, has for some years 
been a fait accompli. King Lear, calling up, 
in his madness, a vision of Goneril and Re- 
gan being tried for their inhuman treatment 
of him, resolves to appoint judges. Their 
commission, if brief, is ade quate: 


“Thou robéd man of Justice” (to Edgar) 
“take thy place, 
And thou” (to the fool) “his yokefellow of 
equity, 
3ench by his side.” 


Unless the explanation that Lear’s own 
senses were too clouded to distinguish be- 
tween his friends be open, a reflection on 
the status—a drawback from the renown—of 
Chancery is implied from his joining the rep- 
resentative he does with common law in 
this investigation. 





THE BLACK 


By LEE M. 


N imitation of the “laudable statute of the 
| most wise and worshipful council of the 
City of Amsterdam,” in the year 1647, Peter 
Stuyvesant, Director General of the New 
Netherlands, in order to prevent the too 
rash drawing of knives, fighting, wounding 


and consequent accidents,” enacted and 
ordained that “whosoever shall in passion or 
in anger draw, or cause to be drawn, a knife 
or dagger against another, shall forthwith 
incur a fine of one hundred carolus guilders; 
or in case he failed to pay the money he 
shall, as a punishment, be set for half a year 
to hard labor, on bread and water; and if 


he wounded any one therewith, three 
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hundred like guilders, or to spend a year 
and a half at the aforesaid labor.” The 
Director General caused the words of this 
ordinance to be placarded throughout all 
the towns of the colony and to be read aloud 
by the burghers and schepen in each market 
place. He charged and commanded “all 
fiscals, lieutenants, sergeants and corporals 
to use all opportunities, visits and due 
diligence, without any simulation, in attack- 
ing and apprehending the contraveners 
hereof, in order that they may be prose- 
cuted according to law.” 

It was at this time that Cornelius Van 
Tienhoven was sheriff of New Amsterdam, 
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and it became his duty to see that this 
ordinance was properly enforced. Now 
Cornelius was one of the great person- 
ages of the colony, who managed to lead 
a free and easy life in the enjoyment of the 
fat revenues of several sinecures. Among 
other positions he was both fiscal of the 
Honorable West India Company and schout 
of New Amsterdam. The Director General 
and Council of New Netherlands might 
enact statutes and the burghers and schepens 
pass orders and give judgments, but old fat 
Cornelius paid no attention to them at all 
and his will was the law of the land. No 
statute of the colony and no judgment of 
the law courts received the slightest atten- 
tion in New Amsterdam unless they met 
with his approval. In vain the burghers 


petitioned that “a separation of jurisdiction 
may be made between the fiscal of the Hon- 
orable West India Company and the schout.” 
In vain the burgomasters and schepens com- 
plained “that Fiscal Tienhoven is still filling 
that place (schout or sheriff), but with so 


little satisfaction to the body of the burghers 
and with indifferent respect for us, that we 
cannot comprehend how said Tienhoven can 
consistently serve in the office of the schout 
together with that of fiscal; for in his 
capacity as fiscal he without our 
knowledge against the burghers, puts them 
in prison and again discharges them.” But 
Cornelius was powerful enough in spite of 
them to keep matters in his own hands and 
to grow rich in office, giving the people just 
as little as he chose for them to receive. 
However, conditions changed in 1649. The 
reform element, emerging into some sort of 
a citizens’ league, remonstrated to the 
“High and Mighty Lords of the States 
General of the United Netherlands,” and Van 
Tienhoven was most valiantly scored. “To 
every one who has business with him, and 
there is scarcely one but has,” it was stated, 
“he gives a favorable reply, promises assist- 
ance and then assists scarcely anybody, or 
leads them continually off on some course 
or the other, except the minister’s friends. 


acts 








In his words and acts he is loose, false, de- 
ceitful and given to lying; prodigal of prom- 
ises, and when it comes to performances 
nobody is home.” 

So the reformers talked and wrote and 
remonstrated and were listened to with 
attention and respect, and Van Tienhoven 
kept silent and continued to hold his offices 
and to draw fat salaries. 

In short, it is evident that it did not suit 
the convenience of the sheriff to apprehend 
“the contraveners” of this ordinance. Per- 
haps those who were prone to the “rash 
drawing of knives, fighting and wounding” 
were themselves friends of the minister. At 
any rate the earliest case upon the records of 
New Amsterdam relating to this statute 
dates from the year 1655, eight long years 
after its enactment. Here is the record of it: 

Wednesday the fourteenth day of April, 
1655, the Black Eagle dropped anchor in the 
harbor of New Amsterdam, after a rough 
four months’ voyage. Of course every man 
in the crew hastened straight away to the 
nearest tavern, there to celebrate his safe 
arrival in the full bumpers before the dread 
nine o’clock bell should toll the signal at 
which in those days all “taps” had to be 
closed. It is evident that they did not con- 
fine their attention to beer, but yielded to 
the temptation of the good old Holland 
“schnaps,” for at closing time old Jan 
Schuyver found difficulty in getting rid of 
his jolly guests. At last he called in the 
skipper to take off his crew. Young Van 
Spreckerhoorn no sooner caught sight of his 
skipper than he insisted upon being paid 
then and there the whole balance of his 
wages, so that he might furnish his com- 
panions with one more round of drinks. He 
would not iisten to reason. When refused 
he raged and stormed, until finally he made 
a mad rush upon the skipper with a “naked 
knife” and cut him in the hand. 

Now Cornelius Van Tienhoven happened 
to be entertaining a few select friends at a 
neighboring inn and was greatly disturbed 
at the noise of these drunken sailors, and 
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when he sallied forth to quell the disturbance 
he was in no very good humor. Cernelius, 
quite out of breath, arrived upon the scene 
just at the time of the assault. Instantly he 
saw a twofold opportunity. Not only could 
he get rid of this very noisy disturbance, 
but here was a chance to show how he was 
diligently enforcing the law. He promptly 
called the watch, and ordered Van Sprecker- 
hoorn to be taken to the jail. 

The following Friday the sheriff brought 
the sailor before the Worshipful Court of 
Burgomasters and Schepens, and complained 
in most elaborate pleadings of this Ayran 
Jansen Van Spreckerhoorn for having com- 
mitted a violent assault with drawn knife, 
and ex officio requested of their honors that 
this same “Ayran Jansen be punished as an 
example to others, according to the tenor 
of the Placard, dated XVI May, 1647.” The 
Herr officer, on being asked for proof, ex- 
plained the facts and requestegl that the 
prisoner might be called upon to answer to 
the charge. Accordingly Ayran came for- 
ward and pleaded tiat “he did not know 
what he did, inasmuch as he was drunk, and 
prays mercy.” Whereupon the sheriff de- 
manded a _ cross-examination of Ayran, 
which in extenso appears on the records as 
follows: 


Question 1: Does he not know where he 
drew his knife on the skipper? 

Answer I: No, as he was drunk. 

Q. 2: Did he then draw any knife? 

A. 2: Yes, against the sailors, who held a 
knife against his face. 

Q. 3: Does he not know whether he had 
any words with the skipper? 


A. 3: No. 





Q. 4: Does he not know that he hath 
wounded the skipper? , 

A. 4: No; nor even that he threatenec 
him. 

Q. 5: Does he not know who was by or 
about? 

A. 5: Yes; he says that the skipper struck 
him. 

Q. 6: Did he ever quarrel with the skipper 
before? 


A. 6. No. 


Thereupon the Court ordered that the 
“officer shall produce his proof in support of 
his action, as he claims, by next Monday. 
Meanwhile the prisoner shall be again re- 
manded to prison.” 

On the following Monday the Court again 
assembled, and called Ayran before them for 
sentence. Meantime the skipper appeared 
in court and interceded in behalf of Ayran, 
and made light of his wounds. Whereupon 
“their worships of the Court, in considera- 
tion of the delinquent’s youth and the inter- 
cession of the skipper,” gave judgment that 
“the aforesaid Ayran Jansen Van Sprecker- 
hoorn appear in court, and there, with un- 
covered head, ask forgiveness of God, Jus- 
tice and his skipper; that he defray the costs 
of arrest and pay, in addition, a fine of sixty 
carolus guilders, to be applied one-half to 
the officer, the remainder to the City.” 

There is never a word more of the sixty 
carolus: guilders; but the keeper of the 
records has added in the margin, for the 
benefit of curious readers, that “Ayran 
Jansen Van Spreckerhoorn did appear in 
court and fulfilled the first part of his sen- 
tence, namely, begged the pardon of God, 
the Court and the skipper.” 





The Green Bag. 





REGRETS. 


By Mr. JUSTICE , on being invited to the play, 
fo) ~ 


LIOPE you'll not complain if I 
| Decline, with thanks, your kind “invite.” 
Let me explain the reason why 

I'll not attend the play to-night. 


A tragedy, you say, they'll act, 

With stirring scenes of love and war; 
The same effect I'll get, in fact, 

And yet not go one half so far. 


I'll take me down from off the shelf 
The General Statutes of the State, 
And revel, then, all by myself, 
In plays of men who legislate. 


With Tarquin strides I'll walk the floor, 
Declaiming from the civil code, 
Reciting loudly, o’er and o’er, 
The tragic laws of fence and road. 


I'll shiver at the felon’s fate, 

And read the words so free from doubt, 
Which made him labor for the State 

For years—or till he’s pardoned out. 


’Tis strange no actor of this age, 
(At least, so far as I’m advised), 
Has set these Statutes for the stage, 
And had their sections dramatized. 


The dramatist must not suppose 
That in this solemn compilation 

He'll find rich jokes and fun, for those 
Show only in its application. 
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THE JURY. 


HE main criticisms of trial by jury, says 
T Mr. Justice Brewer, of the United 
States Supreme Court, in an interesting ar- 
ticle under the above title in Zhe Juterna- 
tional Monthly, are directed against three 
points: first, the provision that the jury 
must be composed of twelve persons; second, 
the methods used for the purpose of secur- 
ing a jury free from prejudice or predeter- 
mined opinion of the merits of the contro- 
versy; and third, the requirement that the 
decision be the unanimous agreement of 
the twelve jurors. 

Concerning the number of the jurors, the 
learned Justice finds that “there is no magic 
in that number, no mysterious reason why 
there should be twelve rather than eight or 
sixteen. The purpose in requiring a jury to 
be composed of several persons is, to ascer- 
tain the average judgment of the community 
on the merits of the controversy. Through 
representations of the different vocations and 
different classes such average judgment will 
probably be secured. It is not likely to be 
expressed in the opinions of twelve doctors 
or twelve merchants or twelve farmers. But 
it would be futile to attempt to secure upon a 
jury even one representative of every form 
of industry and every class in life. Practi- 
cally, the number should be large enough to 
secure a fairiy average representation of the 
great body of citizens, and not so large as 
to be unwieldy or expensive. It may well 
be that where a man’s life is at stake or 
where the amount in controversy is large, 
twelve should not be regarded as excessive, 
but where lighter offences are charged or the 
amount in controversy is small, it would 
seem that the ends of justice would be sub- 
served were there but six or eight jurors; 
and certainly time and money would be saved 
thereby.” 

After referring to the frequent difficulty 
and delay in securing a jury, especially in 





criminal cases, and noting the fact that often- 
times the best qualified men are excused from 
jury duty, while their places are taken by 
the ignorant or untrustworthy, he has this 
to say: 

Before the day of the newspaper there 
was seldom any particular harshness or de- 
lay, for there was little trouble in securing 
competent men, who had not even heard of 
the controversy. But now, with the press 
searching the corners of the country for 
every event of even trifling importance, it 
is almost impossible to find intelligent men 
in any county who have not heard some- 
thing of every important case arising there- 
in, who have not formed some opinion from 
what they have heard. 

It is not strange that much condemnation 
is heard of these protracted labors in im- 
paneling a jury and of the unfortunate re- 
sults which sometimes appear. And there 
must be a change, either through the action 
of the legislatures or of the courts them- 
selves. No man should be held disqualified 
because he has read the newspaper report of 
a transaction or even heard some of the 
witnesses speak of it, and from such reading 
or hearing has formed a mere passing opin- 
ion upon the case. No one for a moment 
supposes that the judge is disqualified or 
that he will incorrectly declare the law, al- 
though he may have heard the whole story 
of the transaction. No more should an in- 
telligent, honest man be held disqualified 
from passing judgment upon the facts for 
the simple reason that he has read or heard 
the story. Of course if he has a settled, 
positive conviction, that is reason for his ex- 
cuse. There is something radically wrong 
in a system or practice which permits such 
a consumption of time, and often ends in 
bringing the most incompetent men on to the 
jury. While doubtless the presiding judge 
is often responsible for this result, there is 
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a cause, inherent in the system, which must 
not be ignored, and that is the rule requiring 
unanimity,—the sixth element I have men- 
tioned. Every one knows that in an import- 
ant and hard case the struggle of counsel is 
to secure upon the jury one or more who are 
friendly to their client, or in sympathy with 
the cause or interest with which he is iden- 
tified, or who may be easily influenced by ap- 
peals to prejudice or sympathy. The intelli- 
gent business man, the mechanic, and the 
farmer, too quickly respond to the voice of 
the judge demanding justice, and hence, if 
possible, they must be excluded, and the 
ignorant, easily moved by appeals of coun- 
sel, secured. Let the rule of unanimity be 
abolished and the result determined by the 
conclusions of two-thirds or three-fourths. of 
the jury, and this struggle after the single 
helpful juror will largely disappear. And 
why should it be deemed essential? Neither 
in legislative halls, among judges, in arbitra- 
tion proceedings, nor in scarcely any other 
body called to make a determination, is it 
the rule. In my judgment, the great objec- 
tion to the jury system, as it is administered 
to-day, and the one which more than any 
other, threatens its overthrow, is this rule 
of unanimity. Were it abolished, less time 
would be wasted in impaneling a jury, and 
a better class of jurors would ordinarily be 
More than that, the truth would 
How often, 


selected. 
be more certainly determined. 
in criminal cases, do ten or twelve jurors 
yield to the obstinacy of the remaining, and 
agree on a verdict for a lower degree of crime 
than they really believe the defendant to be 
guilty of! And in actions for the recovery 
of money how often is the amount of the 
verdict affected by the obstinacy of a single 
juror! 

If the jury is to be preserved, some other 
things must be done,—things necessary to 
elevate its character, make it a fair repre- 
sentative of the highest intelligence of the 
community, or at least of the average, and 
not, as it now generally is, of the lowest in- 





telligence. All know that the ordinary 
business man, the intelligent citizen, shirks 
jury duty with about as much zeal as he runs 
irom a rattlesnake; that there are a multi- 
tude of loafers around a court room seeking 
the meagre pay which attaches to the posi- 
tion, who cuitivate the lawyers, and become 
professional jurors. I make these sugges- 
tions as helpful in the matter. First, give 
them better compensation. As a rule, they 
are paid no more than the ordinary day 
wages of an unskilled laborer, and it is gen- 
erally true that poor pay brings poor service. 
Better eight jurors reasonably paid than a 
dozen poorly paid. Secondly, free the work 
of the juror from seme of the disagreeable 
annoyances which now too often attend it. 
He should not be compelled to work more 
hours than the judge. To shut him up and 
keep him confined day and night is a crime 
against society. He is treated too often as 
an object of suspicion,—as though he were 
probably dishonest, and must be specially 
shielded from temptation. Why should he 
be shut up, while the judge is not? A bad 
man on the bench or in the jury box will 
surely find ways to be tempted, and few 
things are more calculated to degrade his 
office in the sight of the juror, and to bring 
out all the evil that is in him, than the con- 
sciousness that he is an object of suspicion. 
I have been nearly thirty-seven years on the 
bench, and take pleasure in recalling that, 
so far as it was possible, I always relieved 
the juror from confinement other than such’ 
as I myself submitted to: that I endeavored 
to make him in the discharge of his duties 
free from suspicion and annoyance: And I 
have not the slightest reason to doubt that 
the course thus pursued resulted not merely 
to the comfort of the juror, but in a better 
administration of justice. 

Some of the changes which I have sug- 
gested, particularly that in respect to the 
number of jurors and the rule of unanimity, 
can only be accomplished through constitu- 
tional amendment. It is a very difficult 
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matter to secure an amendment of the 
Federal Constitution, and not an easy one 
of a State constitution, and yet ,there is a 
growing effort to secure such amendments. 
Utah’s constitution provides for a jury of 
eight, and the validity of that provision was 
sustained by the United States Supreme 
Court in Maxwell v. Dow, 176 U. S. 581. 
3ut the final question is, whether it is 
worth while to preserve the system, even with 
the amendments suggested. For myself, I 
believe in. the jury, and that it should be 
preserved as a factor in judicial investiga- 
tions, and for these, among other reasons. 
It is a tribunal which comes into being with 
the occasion, and vanishes with the end of the 
trial. The community soon forgets who sat 
upon it, and there is no building up of preju- 
dice against the individuals who composed 
it. How seldom do we see in the papers 
any complaint of the jurors who try a case, 
while the judge who presides at the trial is 
oiten thereafter the subject of bitter attack! 
Again, there are many questions whose 
determination cannot be according to any 
strict rules of measurement, and yet they 
must be settled. Is there any better way 
than, as it were, by asking the community 
how they should be settled? and that is done 
by leaving them to a jury, who, in theory at 
least, announce the average judgment. Take 
suits for personal injuries. Who shall say 
how much an arm or a leg is worth? An 
attempt to give, as judges are expected to 
give, reasons for fixing upon the precise 
amount would be futile. A jury hears the 
testimony, sees the injured party, and awards 
that which according to its combined judg- 
ment, is fair compensation. And yet no one 
of the jurors might be able to figure out with 





pen and pencil exactly how he reached his 
conclusion. 

So, also, there are many cases in which 
contradictory testimony appears, and it is a 
great relief to a judge, sitting from day to 
day, and year to year, not to have to deter- 
mine between conflicting witnesses, nor be 
called upon to state which he thinks has told 
the truth. The jury gives no reasons, simply 
states its conclusions, and seldom does any 
witness thereafter feel that by the jury, or 
any particular member thereof, his testimony 
has been wholly disregarded, and he in ef- 
fect branded as a perjurer. 

And, finally, it is of importance that the 
people as a whole should realize that the ad- 
ministration of justice is a part of their work. 
We cannot too often repeat the statement 
that if popular government is to continue, 
all must take an interest therein, and realize 
that upon each one rests some share of re- 
sponsibility; and the administering of jus- 
tice is one of the peculiar duties of govern- 
ment. So there should be brought home to 
every individual the thought that he is per- 
sonally responsible for the way in which jus- 
tice is administered; and if, from time to 
time, he serves as a juror, he can but feel 
that he is partially, at least, discharging that 
responsibility, and is helping to secure a 
more perfect administration of justice in the 
community. There are other reasons, but 
the length of this article constrains me to 
stop. I have pointed out those which, in my 
judgment, render the preservation of the 
jury a matter of importance. Make such 
changes in its organization, its surround- 
ings, and manner of work as will elevate its 
tone and character, while at the same time 
they do not destroy its essential features. 
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A CENTURY OF ENGLISH JUDICATURE. 


XII. 


By Van VECHTEN VEEDER. 


N the House of Lords Bramwell (1882- 
| g2) exerted, in the main, the same general 
influence for good that characterized his 
earlier judicial service. Perhaps his uncon- 
ventionality was even more conspicuous in 
his new surroundings; certainly no more 
vigorous and original personality had en- 
livened that court since the days of Thurlow 
and Westbury. Although he was to some 
extent overshadowed by the commanding 
authority of Blackburn, he was sturdily inde- 
pendent in his views; and even when wrong 
—for he was often in the minority—he used 
his mother-tongue with the same directness 
and dry humor. At a very advanced age he 
showed no decay in mental power; his 
strong opinion in the Vagliano case was 
delivered in his eighty-second year. But it 
is observable that his personal views on cer- 
tain topics which had not commanded judi- 
cial assent became in later years more pro- 
nounced and extreme. 

Lord Herschell’s conspicuous judicial 
service in the House of Lords (1886-99) en- 
titles him to a place among the great judges 
of the last quarter of the century. If he fell 
short of Cairns’ breadth of mind and lacked 
Selborne’s subtlety he had, nevertheless, in 
large measure the qualities which make for 
judicial excellence. His most prominent 
characteristics were indefatigable industry, 
thoroughness and accuracy. Not even Lord 
Selborne more completely exhausted a sub- 
ject than did Herschell in such leading cases 
as Derry v. Peek, Bank of England v. 
Vagliano, Allen v. Flood, London Joint 
Stock Bank v. Simmons, British South 
Africa Co. v7. Mozambique, Russell v. Russell, 
Trego v. Hunt, the Maxim-Nordenfelt case, 
and many others. In his zeal to leave no 
consideration unnoticed, he sometimes 
seems to wander around the issue, instead of 





aiming directly at it as Cairns did. But this 
fault is confined mostly to his earlier opin- 
ions; his work improved steadily in structure 
and finish, and his best efforts are among 
the highest models of judicial exposition. 
He was a man of broad views. The 
basis of his very able opinion in the 
great case of Allen v. Flood, (1808) A. C. 1, 
is conclusive evidence of this: “I do not 
doubt that everyone has a right to pursue 
his trade or employment without ‘molesta- 
tion’ or ‘obstruction,’ if those terms are 
used to imply some act in itself wrongful. 
This is only a branch of a much wider 
proposition, namely, that every one has a 
right to do any lawful act he pleases without 
molestation or obstruction. If it be in- 
tended to assert that an act not otherwise 
wrongful always becomes so if it interferes 
with another’s trade or employment, and 
needs to be excused or justified, I say that 
such a proposition in my opinion has no 
solid foundation in reason to rest upon. A 
man’s right not to work or not to pursue a 
particular trade or calling, or to determine 
when or where or with whom he will work, 
is in law a right df precisely the same nature, 
and entitled to just the same protection, as 
a man’s right to trade or work. They are 
but examples of that wider right of which 
I have already spoken. That wider right 
embraces also the right of free speech. A 
man has a right to say what he pleases, to 
induce, to advise, to exhort, to command, 
provided he does not slander or deceive or 
commit any other of the wrongs known to 
the law of which speech may be the medium. 
Unless he is thus shown to have abused this 
right, why is he to be called upon to excuse 
or justify himself because his words may in- 
terfere with some one else in his calling?” 
No more luminous illustration of the evo- 
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lution of law can be found in the reports 
than his consideration in the Maxim-Nor- 
denfelt case, (1894) A. C. 535, of the appli- 
cation of the old rule with respect to general 
restraint of trade under the changed condi- 
tions of commerce and of the means of 
communication which have been developed 
in recent years. To disregard these changed 
conditions would be, he said, “to miss the 
substance of the rule in a blind adherence to 
its letter. Newcastle-upon-Tyne is for all 
practical purposes as near to London to-day 
as towns which are now regarded as suburbs 
of the metropolis were a century ago. An 
order can be sent to Newcastle more quickly 
than it could have been transmitted from one 
end of London to the other, and goods can 
be conveyed between the two cities in a few 
hours and at a comparatively small cost. 
Competition has assumed altogether differ- 
ent proportions in these altered circum- 
stances, and that which would have been 
once merely a burden on the covenantor may 
now be essential if there is to be reasonable 
. . Whether 
the cases in which a general covenant can 
now be supported are to be regarded as ex- 
ceptions from the rule which I think was 
long recognized as established, or whether 
the rule is itself to be treated as inapplicable 
to the altered conditions which now prevail, 
is probably a matter of words rather than 
substance. The latter is perhaps the sounder 
view. When once it is admitted that 
whether the covenant be general or particu- 
lar the question of its validity is alike deter- 
mined by the consideration whether it 
exceeds what is necessary for the protection 
of the covenantee, the distinction between 
general and particular restraints ceases to 
be a distinction in point of law.” “It must 
not be forgotten,” he adds, “that the com- 
munity has a material interest in maintain- 
ing the rules of fair dealing between man 
and man. It suffers far greater injury from 
the infraction of these rules than from con- 
tracts in restraint of trade.” 

Lord Herschell believed that it 


protection to the covenantee. . 


was a 





judge’s duty to interpret and adminis- 
ter the law, not to make it. He was sturdily 
averse to the process of refinement, by means 
of which particular cases were withdrawn 
from the application of general rules. A 
strong illustration of this characteristic may 
be found in his opinion in the celebrated 
case of Russell v. Russell, (1897) A. C. 460, 
where it was sought to extend the legal doc- 
trine with respect to cruelty in matrimonial 
relations so as to cover the facts of a par- 
ticular case. “The only criterion of cruelty 
which I have heard sug -ested as warranting 
a judgment for the appellant,” said Lord 
Herschell, “is whether the discharge of the 
duties of married life has become impossible 
owing to the conduct of the respondent. 
How is the word ‘impossible’ to be inter- 
preted in the proposition thus stated? ... 
If it be extended to what is sometimes called 
‘moral’ impossibility, a proposition couid 
scarcely be conceived more elastic. It would 
afford no sort of guide, but would, in my 
opinion, unsettle the law and throw it into 
hopeless confusion. Views as to what is 
possible in this sense would differ most 
widely. . . . Not a few would think that the 
discharge of the duties of married life was 
impossible whenever love had been replaced 
by hatred, when insulting and galling lan- 
guage was constantly used, when, in short, 
the ordinary marital relation no longer pre- 
vailed. One opinion may be held by many 
that it would be well that in ali such cases 
a judicial separation should be granted— 
that relief should always be given where the 
prospect of happiness so long as the parties 
cohabited appeared hopeless. But these are 
considerations for the legislature, not for 
the courts... . Our duty, on the present 
occasion, is to administer, not to make the 
law. I have no inclination towards a blind 
adherence to precedents. I 
that the law must be moulded by adapting 
it on established principles to the changing 
conditions which social development in- 
But marital misconduct is, unfor- 


am conscious 


volves. 
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tunately, as old as matrimony itself. Great 
as have been the social changes which have 
characterized the last century, in this respect 
there has been no alteration, no new devel- 
opment. I think it is impossible to do other- 
wise than proceed upon the old lines.” 





negligently, but with an honest belief in its 
truth, would not sustain an action for de- 
ceit, he said: “I have arrived, with some re- 
luctance, at the conclusion to which I have 
felt myself compelled, for I think that those 
who put before the public a prospectus to 


LORD HALSBURY. 


While he believed that the amendment of 
the law should be left to the legislature, he 
was not unmindful of the hardship often oc- 
casioned by the application of established 
rules. But he held that “in laying down a 
proposition of law it is necessary to keep in 
view the consequences, and not to contem- 
plate its operation in the particular case.” 
Therefore, in holding, in Derry v. Peek, 14 
A. C. 376, that an untrue statement made 





induce them to embark their money in a 
commercial enterprise, ought to be vigilant 
to see that it contains such representations 
only as are in strict accordance with fact, 
and I should be very unwilling to give any 
countenance to the contrary idea. I think 
there is much to be said for the view that 
this moral duty ought, to some extent, to be 
converted into a legal obligation, and that 
the want of reasonable care to see that 





74 


The Gr 


cen Bag. 





statements, made under such circumstances, 
are true, should be made an actionable 
wrong. But this is not a matter fit for dis- 
cussion on the present occasion. If it is to 
be done, the legislature must intervene and 
expressly give a right of action in respect 
of such a departure from duty. It ought 
not, I think, to be done by straining the law, 
and holding that to be fraudulent which the 
tribunal feels cannot properly be so de- 
scribed. I think mischief is likely to result 
from blurring the distinction between care- 
lessness and fraud, and equally holding a 
man fraudulent, whether his acts can or can- 
not be justly so designated.” 

In common with many “strong” judges, 
Lord Herschel was much given to inter- 
rupting counsel during argument. His pro- 
pensity in this direction is said to have been 
temporarily checked when, during the hear- 
ing of the case of Allen v. Flood one of his 
more conservative colleagues remarked 
with caustic humor, “We can all pretty well 
understand from the present proceedings 
what amounts to molesting a man in his 
business.” 

Lord Halsbury, the present Chancellor, 
enjoys the double distinction of having risen 
to the woolsack from the criminal bar, and 
of having held this high office under three 
administrations. These facts are, in them- 
selves, evidence of varied ability and marked 
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? The following are Lord Herschell’s ablest opinions: | 
Allen v. Flood (1898), A. C. 1; Nordenfelt v. Maxim- | 


Nordenfelt (1894), A. C. 535; British South Africa Co. 
v. Mozambique (1893), A. C. 602; Bank of England v. 
Vagliano (1891), A. C. 107; Solomon v. Solomon (1897), 
A. C. 22; Russell v. Russell (1897), A. C. 395: Smith z. 
Baker (1891), A. C. 325; Derry v. Peek, 14 A. C. 359; 
The Bernino, 13 A. C. 1; Reddaway v. Banham (1896), 
A. C. 207; London Joint Stock Bank v. Simmons (1892), 
A. C, 201; Trego v. Hunt (1896), A. C. 7; Concha z. 
Concha, 11 A. C. 541; White v. Mellin (1895), A. C. 
155; Ooregum Gold Mining Co. v. Roper (1892), A. C. 
125; Trevor v. Whitworth, 12 A. C. 409: Alexander v. 
Jenkins (1892), 1 Q. B. 797; Mackenzie v. Mackenzie 
(1895), A. C. 388; Wild v. Waygood (1892), 1 Q. B. 783; 
Tabley v. Official Receiver, 13 A. C. 523; Hauthorn v. 
Traser (1892), 2 Ch. 27; Commissioners of Income Tax 
v. Pemsel (1891), A. C. 531; London County Council v. 
Erith (1893), A. C. 562; Ward v. Dunscomb (1893), A. 
C. 369; Barnado v. McHugh (1891), A. C. 388; Wood- 
ward v. Goulston, 11 A. C. 469; Makin v. Atty. Gen. 
(1894), A. C. 57. 





force of character. If he does not possess 
the profound knowledge of equity which dis- 
tinguished his more eminent predecessors, 
his wide experience at the bar developed 
other gifts not less essential than learning to 
the successful discharge of the multifarious 
duties with which the chancellor is now 
entrusted. A distinguished French observer 
has described the English Chancellor as a 
living image of the Trinity, embodying in 
his own person the three independent ele- 
ments of government. As a peer, as 
speaker of the House of Lords, and as a 
member of the cabinet, he participates in 
legislation. As the creator of judges, with 
extensive administrative duties in regard to 
the courts, he represents the executive. In 
_his judicial capacity he is president of the 
Court of Appeal and of the High Court, with 
a statutory right of sitting as a judge of first 
instance, if he so desires. But he is now 
seldom seen in the Court of Appeal, and 
never, I believe, in the High Court. Many 
years have passed since he sat as a judge 
of first instance, and, except when an oc- 
casional press of business may demand his 
‘presence in the Court of Appeal, the Chan- 
cellor’s strictly judicial duties are now con- 
fined to the House of Lords. As presiding 
judge of the court of final appeal, Lord 
Halsbury has served through many years 
with credit to himself and to the satisfaction 
of the bar. Among colleagues of greater 
special acquirements he has displayed un- 
failing tact and self-reliance, and the record 
of his judicial service reveals the good 
sense which results from wide experience 
with men and affairs. Doubtless his pe- 
culiar training would have given him greater 
distinction as chief of the common law 
bench; there his admirable insight into hu- 
man nature would have been more con- 
spicuous. But one may venture to predict 
that some of Lord Halsbury’s opinions as 
a judge of appeal will be often cited for their 
straightforward expression and_ trenchant 
force. An illustration, with respect to a 
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topic of general interest, may be taken from 
his opinion in the case of the Queen v. Jack- 
son, (1891) 1 Q. B. 678, where a wife who 
had left her husband’s house was forcibly 
brought back by her husband, who claimed 
the right to restrain her there. “I confess,” 
says Lord Halsbury, in the course of his 
opinion, “that some of the propositions 
which have been referred to during the ar- 
gument are such as I should be reluctant to 
suppose ever to have been the law of Eng- 
land. More than a century ago it was boldly 
contended that slavery existed in England; 
but if any one were to set up such a conten- 
tion now it would be regarded as ridiculous. 
In the same way, such quaint and absurd 
dicta as are to be found in the books as to 
the right of a husband over his wife in re- 
spect of personal chastisement are not, I 
think, now capable of being cited as authori- 
ties in a court of justice in this or any civil- 
ized country. It is important to bear this 
in mind, for many of the statements, which 
have been relied upon, of a more moderate 
character and less outrageous to common 
feelings of humanity, are bound up with 
these ancient dicta to which I refer. The 
only justification, as it appears to me, for 
such expressions as are found in some of the 
old books is that afforded by the free trans- 
lation given to them by Hale, C. J., who 
suggests that ‘castigatio’ may be taken to 
mean admonition merely; whether the word 
will bear that translation in these passages I 
cannot say; but I am glad that some one, 
even at that early period, thought it incon- 
sistent with the rights of free human crea- 
tures that such a power of personal chastise- 
ment of the wife should exist.” 


* Some of the best specimens of his powers are: Allen 
v. Flood (1898), A. C. 1; Monson v, Madam Tassaud, 
63 L. J., Q. B. 454; R. v. Jackson, 64 L. T. 679; Derry 
v. Peek, 14 A. C. 337; Membery v. Great Western Ry., 
14 A.C. 179; Great Western Ry. v. Bunch, 13 A.C. 31; 
London, etc., Ry. v. Truman, 11 A. C. 45; Adam v. New- 
bigging, 13 A. C. 308; Macdougall v. Knight, 60 L. T. 
762; Cox v. Halles, 63 L. T. 679: Bank of England 7. 
Vagliano (1891), A. C. 107; London Joint Stock Bank 
v. Simmons (1892), A. C. 201; Mogul Steamship Co. z. 
McGregor, A. C. 25; Smith v. Baker (1891), A. C. 531; 
Russell v. Russell (1897), A. C. 395. 





THE JUDICIAL COMMITTEE OF THE 


PRIVY COUNCIL. 

By the Judicature act of 1876 provision 
was made for the ultimate substitution of 
the two Lords Ordinary of Appeal for the 
four paid members of this Court, and thus 
for ultimate fusion with the House of Lords. 
It is made up of the Lord President, such 
members of the Privy Council as hold or 
have held high judicial office, the Lords 
Justices of Appeal and a limited number of 
Privy Councillors appointed by the Crown. 

In recent years several colonial judges 
lave been added to the tribunal, thus bring- 
ing it in closer touch with the vast empire 
for which it administers justice. 

Its jurisdiction includes colonial, Indian 
and ecclesiastical appeals, petitions for the 
prolongation of letters patent and matters 
specially referred to it by the Crown. The 
tribunal has been dominated in recent years 
by the vast learning and powerful intellect 
of Lord Watson, who sat in this court for a 
longer period than any permanent member, 
except Lord Kingsdown, by whom alone 
Watson’s substantial contributions to impe- 
rial law are equalled. 

The variety, novelty and importance of 
the questions coming before this tribunal 
lend to it an interest which transcends the 
merits of individual controversies. The 
cases specially referred by the Crown often 
involve questions of fundamental import- 
ance; and, apart from the recognized right 
of appeal from the colonies, the Privy Coun- 
cil may give special leave to appeal in cases 
of general or constitutional importance, 
or in criminal cases where grave in- 
justice may have been done (Re Skin- 
ner, 3 P. C. 451; Prince v. Gagnon, 
8 App. Cas. 102; Re Dillet, 12 App. Cas.459; 
Levien v. Reg., 1 P. C. 536). Moreover, 
there is hardly any system of civilized law 
which does not prevail in some parts of the 
vast empire subject to the jurisdiction of this 
court,—in the West Indies the civil law of 
Spain, in Canada the civil law of France, in 
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Africa the Roman law as modified by the 
Dutch, in India the laws of the Hindoo and 
the Mohammedan. Therefore, whether ul- 
timately incorporated with the House of 
Lords to form a single court of appeal for 
the whole empire, or exercised as heretofore 
in an independent tribunal, this great im- 
perial jurisdiction is a matter of vast moral 





as well as legal significance. It is an effort, 
by sustaining diverse customs and principles 
of right which have been consecrated by 
long usage and stamped with the approval 
of generations, to heed that cry of humanity 
heard through all the ages for justice and 
peace among men. 
THE END. 





A STRANGE EXPERIENCE 


By JoHn De MorcGan. 


‘T is not given to many men to be hanged 
| and buried, and yet be able to tell the 
tale, but such was the experience of one John 
Bartendale, who was executed at York in 
1634 for felony. After his body had hung 
for nearly an hour, it was buried. A gentle- 
man passing by the grave, which had not 
been filled up, thought he saw the earth 
move, and with the help of his servant, he 
disinterred the convict, who was still alive. 
It was the custom, in those days, to bury 
suicides and executed criminals without any 
coffin. 
entirely recovered. He became hostler at the 
coaching house in York and lived a most 
exemplary life. When asked what he could 
tell in relation to hanging, as having experi- 
enced it, he replied: “That when I was 
turned off flashes of fire seemed to dart from 


The man was carefully treated, and © 





my eyes, from which I fell into a state of 
darkness and insensibility.” The incident is 
referred to in a rhyming itinerary, known as 
“Drunken Barnaby’s,” which used to be 
very popular with street venders in the 
North of England. 


A piper being here committed, 

Guilty found, condemned and titted; 

As he was to Knavesmire going, 

This day, quoth Boys, will spoil thy blowing; 
From thy Pipe th’art now departing; 
Wags, quoth th’ Piper, you’re not certain. 
All which happen’d to our wonder, 

For the halter cut asunder, 

As one of all life deprived, 

Being bury’d, he reviv’d; 

And there lives and plays his measure, 
Holding hanging but a pleasure. 
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ABRAHAM LINCOLN. 


From an address before the Philosophical Institution of Edinburgh. 


By Hon. JosepH H. CHoaTeE. 


T the age of twenty-five Lincoln be- 

came a member of the Legislature of 
Illinois, and so continued for eight years, 
and, in the meantime, qualified himself by 
reading such law books as he could borrow 
at random—for he was too poor to buy any— 
to be called to the Bar. For his second quar- 
ter of a century—during which a single term 
in Congress introduced him into the arena 
of national questions—he gave himself up to 
law and politics. In spite of his soaring am- 
bition, his two years in Congress gave him 
no premonition of the great destiny that 
awaited him, and at its close, in 1849, we find 
him an unsuccessful applicant to the Presi- 
dent for appointment as Commissioner of 
the General Land Office, a purely adminis- 
trative bureau, a fortunate escape for himself 
and his country. Year by year. his knowl- 
edge and power, his experience and repu- 
tation extended and his mental faculties 
seemed to grow by what they fed on. His 
power of persuasion, which had always been 
marked, was developed to an extraordinary 
degree, now that he became engaged in con- 
genial questions and subjects. Little by little 
he rose to prominence at the Bar, and be- 
came the most effective public speaker in 
the West. Not that he possessed any of the 
graces of the orator, but his logic was in- 
vincible, and his clearness and force of state- 
ment impressed upon his hearers the con- 
victions of his honest mind, while his broad 
svmpathies and sparkling and genial humor 
made him a universal favorite as far and as 
fast as his acquaintance extended. 

These twenty years that elapsed from the 
time of his establishment as a lawyer and 
legislator in Springfield, the new capital of 
Illinois, furnished a fitting theatre for the 
development and display of his great fac- 





ulties, and with his new and enlarged oppor- 
tunities he obviously grew in mental stature 
in this second period of his career, as if to 
compensate for the absolute lack of ad- 
vantages under which he had suffered in 
youth. 
tion extended, for he was always before the 
people, felt a warm sympathy with all that 
concerned them, took a zealous part in the 
discussion of every public question, and 
made his personal influence ever more widely 
and deeply felt.’ 

My professional brethren will naturally 
ask me, how could this rough backwoods- 
man, whose youth had been spent in the 
forest or on the farm and flatboat, without 
culture and training, education or study, by 
the random reading, on the wing, of a few 
miscellaneous law books, become a learned 
and accomplished lawyer? Well, he never 
cid. He never would have earned his salt 
as a writer for The Signet, nor have won a 
place as advocate in the Court of Session, 
where the technique of the profession has 
reached its highest perfection, and centuries 
of learning and precedent are involved in the 
equipment of a lawyer. Dr. Holmes, when 
asked by an anxious young mother, ‘When 
should the education of a child begin?’ re- 
plied, ‘Madam, at least two centuries before 
it is born,’ and so I am sure it is with the 
Scots lawyer. 

But not so in Illinois in 1840. Between 
1830 and 1880 its population increased 
twentyfold, and when Lincoln began prac- 
ticing law in Springfield, in 1837, life in 
Illinois was very crude and simple, and so 
were the courts and the administration of 
justice. Books and libraries were scarce. 
But the people loved justice, upheld the law, 
and followed the courts, and soon found their 


As his powers enlarged, his reputa- 
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favorites among the advocates. The funda- 
mental principles of the common law, as set 
forth by Blackstone and Chitty, were not so 
difficult to acquire, and brains, common 
sense, force of character, tenacity of purpose, 
ready wit and power of speech did the rest, 
and supplied all the deficiencies of learning. 

The lawsuits of those days were ex- 
tremely simple, and the principles of natural 
justice were mainly relied on to dispose of 
them at the Bar and on the Bench, without 
resort to technical learning. Railroads, cor- 
porations absorbing the chief business of 
the community, combined and_ inherited 
wealth, with all the subtle and intricate ques- 
tions they breed, had not yet come in—and 
so the professional agents and the equipment 
which they require were not needed. But 
there were many highly educated and power- 
ful men at the’ Bar of Illinois, even in those 
early days, whom the spirit of enterprise had 
carried there in search of fame and fortune. 
It was by constant contact and conflict with 
these that Lincoln professional 
strength and skill. 
every age creates its own Bar, entirely ade- 
quate for its present uses and necessities. 
So in Illinois, as the population and wealth 
of the State kept on doubling and quad- 
rupling, its Bar represented a growing 
abundance of learning and science and tech- 
nical skill. The early practitioners grew with 
its growth and mastered the requisite knowl- 
edge. Chicago soon grew to be one of the 
largest and richest and certainly the most 
intensely active city on the continent, and if 
any of my professional friends here had gone 
there in Lincoln’s later years to try or argue 
a cause, or transact other business, with any 
idea that Edinburgh or London had a 
monopoly of legal learning, science, or 
subtlety, they would certainly have found 
their mistake. 

In those early days in the West, every 
lawyer, especially every court lawyer, was 
necessarily a politician, constantly engaged 
in the public discussion of many questions 
evolved from the rapid development of town, 
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Every community and 





county, state, and federal affairs. Then and 
there, in this regard, public discussion sup- 
plied the place which the universal activity 
of the press has since monopolized, and the 
public speaker who, by clearness, force, earn- 
estness, and wit, could make himself felt on 
the questions of the day would readily come 
to the front. In the absence of that immense 
variety of popular entertainments which now 
feed the public taste and appetite, the people 
found their chief amusement in frequenting 
the courts and public and political assem- 
blies. In either place he who impressed, 
entertained and amused them most was the 
hero of the hour. They did not discriminate 
very carefully between the eloquence of the 
forum and the eloquence of the hustings. 
Human nature ruled in both alike, and he 
who was the most effective speaker in a po- 
litical harangue was often retained as most 
likely to win in a cause to be tried or argued. 

And I have no doubt in this way many 
retainers came to Lincoln. Fees, money in 
any form, had no charms for him; in his 
eager pursuit of fame he could not afford to 
make money. He was ambitious to distin- 
guish himself by some great service to man- 
kind, and this ambition for fame and real 
public service left no room for avarice in his 
composition. However much he earned, he 
seemed to have ended every year hardly 
richer than he began it, and yet as the years 
passed fees came to him freely. One of 
$5,000 is recorded—a very large professional 
fee at that time, even in any part of America, 
the paradise of lawyers. I lay great stress 
on Lincoln’s career as a lawyer—much more 
than his biographers do—because in America 
a state of things exists wholly different from 
that which prevails in Great Britain. The 
profession of the law always has been, and 
is to this day, the principal avenue to public 
life, and I am sure that his training and ex- 
perience in the courts had much to do with 
the development of those forces of intellect 
and character which he soon displayed on a 
broader arena. 
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THE COURT 


HE Court of Claims, having disposed 

in two sittings of the majority of the 
claims for the performance of services at the 
Coronation, which has now been fixed to 
take place on June 26 next, will not resume 
its labors until January 11. It is One of the 
most ancient tribunals in the land, its rec- 
ords dating back to Richard II. The Sov- 
ereign was once accustomed, shortly after 
his accession, to issue a warrant appointing 
the Lord High Steward sole judge of the 
Court; but in later times the duty of deter- 
mining claims has been committed to cer- 
tain members of the Privy Council, and this 
course has been followed on the present oc- 
casion. By the proclamation of June 26 
last the King dispensed with many services 
performed on former occasions, with the re- 
sult that the labors of the Court of Claims 
have been lightened. The 
jurisdiction of the Court is limited to claims 
involving the right to perform. services at 
the actual ceremony, and all claims relating 
to the procession, as well as those dependent 


considerably 


on the King’s pleasure, have been dismissed. 
What, perhaps, is the most important claim 
will not be settled by the Court. The rival 
claims of the Earl of Ancaster, the Marquis 
of Cholmondeley, the Earl of Carrington, 
and the Duke of Atholl to the office of Lord 
Great Chamberiain have been referred to the 
Committee of Privileges of the House of 
Lords. 

The services with which the Court is em- 
powered to deal are known as “Grand Ser- 
jeantry.” This is defined by Littleton as 
“where a man holds his lands or tenements 
of the Sovereign by such services as he ought 
to do in his own person, as to carry the 
King’s banner, or his sword before him at 
the Coronation, or to be his carver or but- 
Many of the claims have reference to 
services which modern life has rendered very 
One claim, for instance, relates to 


ler.” 


trivial. 





OF CLAIMS. 


the preparation in the King’s kitchen of a 
mess of porridge, while another relates to 
the holding of’ the towel when the King 
washes his hands after dinner on his Corona- 
tion Day. This first of these quaint privi- 
leges is claimed by the holder of some land 
at Addington, in Surrey, while the second is 
attached to certain lands at Heydon, in 
Essex. But there are other services which, 
though little more, from a utilitarian point 
of view, can be claimed for them, yet have 
a symbolical character which renders their 
retention most desirable. The Orb, for in-. 
stance, 1s an indication of Imperial authority ; 
the Three Swords re. ~esent mercy, and 
spiritual and temporal J ‘stice; and the 
Golden Spurs are an emblem of the source 
of knighthood. These symbols play an im- 
portant part in the ceremony, for their pres- 
ence speaks eloquently of the historic past, 
and has a message even for our own time. 
Behind all the claims, however curious and 
trivial, a certain usefulness may be recog- 
nized, and even those who are not mere anti- 
quarians may rejoice that as many of the 
quaint old services as possible are to be re- 
tained. 

Few of the claims submitted to the Court 
have, so far, been admitted, many having 
been dismissed for want of jurisdiction, and 
others postponed until the Commissioners 
resume their labors. The Dean and Chapter 
of Westminster had no difficulty in establish- 
ing their right “to instruct the King and 
Queen in the rites and ceremonies, to assist 
the Archbishop of Canterbury, and to have 
cloth, etc., for fee,” the same order being 
made as in 1838. The Duke of Newcastle 
and the Earl of Shrewsbury put forward com- 
peting claims “to provide a glove for the 
King’s right hand and support His Majesty’s 
right arm while he is holding the sceptre.” 
This right was attached by charter of King 
Henry VIII. to the Priory of Worksop. 
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That priory was granted to the. Earl of 
Shrewsbury, and was vested in his family 
for a long time, but eventually passed away 
by the marriage of an heiress. The lands 
came later into the hands of a former Duke 
ot Norfolk, who performed the service at the 
Coronation of Queen Victoria, and they 
afterwards passed to the Duke of Newcastle. 
The orginal grant was to the Earl of Shrews- 
bury, “his heirs and assigns,” and the Duke 
of Newcastle, as assignee of the grantee of 
the charter, claimed to stand on exactly the 
same footing as did the Duke of Norfolk at 
the last Coronation. The Court, in these 
circumstances, decided in favor of the Duke 
of Newcastle’s claim, and dismissed that of 
' Lord Shrewsbury. 

The Earl of Erroll succeeded in-establish- 
ing his claim “to walk as Lord High Con- 
stable of Scotland, and to have a silver baton, 
tipped with gold at each end, with his Maj- 
esty’s arms at one end and his own at the 
other”; but the Court declined to say who 
must provide a new baton, the one used at 
the last Coronation having been lost. 
Equally successful was the claim of the Duke 
of Argyll “to carry the rod or baton of his 
office of the Heritable Master of his Maj- 
esty’s Household of Scotland, to have fees, 
etc., and to be permitted the attendance of 
the proper officer of the Household.” The 
Walker trustees desired “to exercise the 
office of Usher of the White Rod of Scotland 
by deputy,” and their claim was allowed, 
though they were unable to specify the 
duties of the ancient office. Sir James Bal- 
four Paul (Lyon King of Arms of Scotland) 
claimed “to be assigned customary place at 
the Coronation for himself and his heralds 
and pursuivants,” and his claim was also 
admitted, though he was no more able than 
the Walker trustees to define the duties he 
would perform at the ceremony. The ap- 
plications of Sir Arthur Vicars (Ulster King 
of Arms) and Mr. Henry Claude Blake (Ath- 
lone King of Arms) “to be assigned usual 


place at Coronation, and have all advantages 





appertaining to their offices,” 
were granted by the’ Court, the Lord Chan- 
cellor saying to the applicants, “You have, 
I think, established your right to be present 
at the ceremony, but this Court cannot say 
These were 


respective 


anything about your duties.” 
all the claims which, apart from those post- 
poned to the next sittings, the Court deemed 
For the office of 
Scotland 


itself competent to allow. 
Hereditary 
there were three claimants—viz., the Earl of 
Lauderdale, Mr. Henry Scrymgeour-Wed- 
derburn, and the Rev. R. C. Scrimgeour. 
The Court, after listening to lengthy argu- 
ments, reserved its decision in this case. 


Standard-bearer of 


One of the most interesting claims which 
did not meet with success was that advanced 
by the Barons of the Cinque Ports. Mr. 
Inderwick, K.C., who supported the claim 
of the Barons to be assigned a station within 
the Abbey in attendance on the King, pre- 
sented a petition, signed by the Marquis of 
Salisbury, as Lord Warden of the Cinque 
Ports, which stated that from time imme- 
morial they have been accustomed, at the 
Coronation of the Kings of England and 


Queens Consort, “to carry over the head of 


every of the said Kings and Queens a cloth, 
called a canopy, of gold or purple silk, borne 
upon four lances or staves, ornamented with 
silver-gilt bells; that sixteen of the said 
Barons were appointed to each King’s 
canopy, and that a similar canopy was borne 
over the head of the Queen Consort by other 
sixteen Barons of the said Ports; that the 
said Barons were accustomed to have and 
take the said canopy or canopies, staves and 
bells, for their own use, and to dine, on the 
day of the Coronation, at a table in the great 
hall (where the King or Queen was accus- 
tomed to dine), at the right hand of the King 
or Queen; that the said Barons in pursuance 
of their right of personal attendance upon 
the Sovereign at his Coronation, have, from 
time immemorial, armed and in their liveries, 
met him as he came forth of his chamber in 
the Palace of Westminster and conducted 
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him under their canopy from the said hall 
to Westminster Abbey, and in the Abbey 
through the nave as far as the entrance to 
the choir, where the said Barons remained 
until the conclusion of the 
the choir; and that when the King came 
forth of the choir the said Barons conducted 
him under the said canopy down the nave 
and back to the hall, where they quitted his 
Majesty at the foot of the steps leading to 
the raised platform upon which the royal 
tables were set.” The Barons of the Cinque 
Ports, though successful in proving their 
right to carry a canopy at the Coronation, 
did not achieve their purpose, for the Court 
decided that their claim depended upon 
whether a canopy was carried over the 
Sovereign in the procession or not, and that 
if there was no canopy to be carried they had 
no right to be present. Whether a canopy 
will be carried is dependent upon the plea- 
sure of the Sovereign, and the application 
of the Barons of the Cinque Ports belonged, 
therefore, to the numerous category of 
claims with which the Court has no jurisdic- 
tion to deal, the duty of the Commissioners 
being to determine only questions of right. 

Want of jurisdiction was the ground on 
which the Court declined to allow the claim 
of Mr. Frank Dymoke to be Champion of 
England, the hereditary office in respect of 
which his family hold the manor of Scriv- 
elsby in The Champion’s 
challenge has never been made at the Coro- 
nation ceremony, but at the subsequent 
feast in Westminster Hall, generally between 
the first and second Hence the 
Court, which, as we have said, is concerned 
only with services at the actual ceremony, 
claim. 


service in 


Lincolnshire. 


course. 


could do no more than record his 
The claim to perform the office of herb- 
strewer put forward by Miss Beatrice Fel- 
lowes, who is the great-granddaughter and 
senior family representative of Mr. William 
lellowes, who discharged the duties at the 
Coronation of the late Queen, was dismissed 
because it related to the procession, as to 





which the Court has no jurisdiction. Not 
more successful was the petition of the gov- 
erning body of Westminster School that 
“the, King’s scholars may be present in the 
Abbey and acclaim their Majesties, and that 
the Town Boys may be present,” although it 
was represented by the headmaster that “in 
every Coronation of all the Kings and 
Queens of England the King’s scholars have 
been present; that such immemorial usage 
was ratified by James II and admitted at 
every subsequent Coronation; and that the 
Town Boys have also been wont to attend, 
and that the custom was recognized by 
George IV. and all his successors.” Sir A. 
H. Seton-Steuart, of Touch, claimed to ex- 
ercise the office of Hereditary Armor-bearer 
to the King and Esquires of the Royal body, 
an office said to have existed before 1448. 
No such duty, it appeared, was discharged in 
1838, and the claim was refused. A similar 
fate awaited Sir Harry Paul Burrard’s appli- 
cation for the office of Bow-bearer. A claim 
by the Earl of Shrewsbury “to be present in 
respect of the office of Lord High Steward 
of Ireland and carry a white staff as such ” 
met with only a qualified measure of success. 
The office was created in 1446, but permis- 
sion to carry the white staff was granted only 
in 1871. The Court was not prepared to 
affirm the right as prayed, but merely de- 
cided that if Lord Shrewsbury were sum- 
moned he might carry the white staff. 
Many other applications were excluded by 
the inability of the Court to entertain claims 
not resting on right, among them the claim 
of Mr. G. T. J. Sotheron-Fstcourt, as owner 
of the manor of Shipton Moyne, to perform 
the duties of Chief Larderer; the claims of 
the Duke of Norfolk, Lord Mowbray and 
Stourton, and Mr. Frederic Oddin Taylor 
to act as Chief Butler of England; the claim 
of the mayor, alderman, and citizens of Ox- 
ford to attend as Assistants to the Chief 
Butler; the claim of Miss E. S. M. Wilshere 
“to serve the King on the day of the Corona- 
tion with the first cup, being a silver cup, 
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gilt, of which the King shall drink at his din- 
ner, and to have the same cup for her fee”; 
the claim of the Hon. Corps of Gentlemen- 
at-Arms to carry up the courses at the ban- 
quet; and the claim put forward by the head- 
mistress and scholars of the Grey Coat Hos- 
pital to be present at the ceremony. These 
petition like many others dismissed by the 
Court, will more properly come before the 
Executive Council responsible for the ar- 
rangements of the Coronation ceremony. 
Though there are three claimants for the 
office of Chief Butler, the claims to several 
analogous offices do not appear to have been 
revived. The duty of the Chief Larderer, 
an office held for centuries by the Earls of 
Abergavenny, was to take charge of the 
larder. He received as a fee “the remainder 
of all 
cheverels, lard, and other flesh, fish, salt, 
etc., remaining after dinner.” The office of 
carver—the duties of which were discharged 
by himself or deputy—once belonged to the 
Earl of Lincoln; while the privilege of the 
Grand .Panneter—an office attached to the 
manor of Kibworth Beauchamp, in Leices- 


beeves, muttons, calves, venisons, 


tershire—was to preside over the pantry, and 
to have the “salts, knives, and spoons as his 
fee.” 

None of the claims made on behalf of 
municipal bodies, some of ancient and others 
of modern origin, have at present been rec- 
ognized by the Court. The sheriffs of the 





City of London petitioned “to be allowed to 
walk in the procession, and have such prece- 
dence as has hitherto been assigned to 
them.” The sheriffs admitted that they did 
not exercise the right at the Coronation of 
Queen Victoria, but urged that they enjoyed 
the privilege at the Coronation of George 
IV., but the Court refused to entertain their 
claim. The claim of the Mayor and Com- 
monalty of the City of London “to attend 
and bear the crystal sceptre or mace, etc., 
and have certain fees,” has yet to be heard, 
the visit of the Prince of Wales to the city 
rendering it impossible for the Recorder and 
Common Serjeant to attend the Court on 
the day appointed for its hearing. The Lord 
Mayor, and of York 
claimed to be represented at the Coronation, 
a claim which they supported by a precedent 
of considerable antiquity. Richard III. was 
crowned at York, and in consideration of 
services rendered on the occasion the Lord 
Mayor of York was appointed Chief Ser- 
jeant-at-Arms, at a salary of twelve pence 
per day. The Court was not, however, in- 
fluenced by this precedent, and held that the 
claim was not established as of right. 
Claims to be represented at the ceremony 
were made by the mayors, aldermen, and 
councillors of the boroughs of Camberwell, 
Hackney, and Hampstead; but these mod- 
ern Officials were not more successful than 
their ancient brethren of York.—The Law 
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A LAWYER’S STUDIES IN BIBLICAL LAW. 


THE PATRIARCHAL FAMILY. 


By Davip WERNER AMRAM. 


HE patriarchal family system, although 
by no means the only system known to 
the ancient Hebrews, is the one which ex- 
ercised a dominant influence in the develop- 
ment of the Biblical Law of Domestic Re- 
lations. An excellent introduction to the 
study of this branch of the Biblical law may 
be found in Sir Henry Sumner Maine’s 
“Ancient Law”; an epoch-making book in 
its day, and although it is the result of a 
study of Aryan legal institutions it is likewise 
of the greatest value in the study of Semitic 
legal institutions. And it is true, also, that 
the student of Maine’s book will not only 
be helped by it to understand the Biblical 
laws, but will understand it more clearly 
through his knowledge of the Biblical law, 
which will serve to give point to many ab- 
stract propositions, and fill out many a gap 
in Maine’s argument. There are many 
points of similarity in the laws and institu- 
tions of ancient peoples, and the distinctions 
based upon supposed racial differences are 
largely imaginary and the result of the 
theoretical studies of closet philosophers. 
The fundamental differences between the 
patriarchal system and the system of to-day 
is summed up by Maine in the phrase, “The 
unit of ancient society is the family and of 
modern society, the individual.” The patri- 
archal family takes its name from the patri- 
arch or eldest male parent in the family. He 
was the supreme head, and the family, con- 
sisting of the wives, children, kinsmen, 
slaves, and inanimate property, was the lit- 
tle kingdom subject to his rule. The families 
of Terah and Abraham are typical examples. 
Terah, the father of Abraham, Nahor and 
Waran, was the head of a patriarchal family 
group, the Terahites. His son, Abraham, 
although a married man, and even his grand- 





son Lot, likewise married, and the father of 
a family, were, nevertheless, members of the 
family of Terah (Genesis XI, 27-31). Upon 
the death of Terah, Abraham became the 
patriarch, and then we find that Lot, who ' 
was Abraham’s nephew, remained with him 
as a member of his family and submitted to 
his supremacy until force of circumstances 
compelled them to separate (Genesis XII, 5; 
XII, 1-11). Even after separating so as to 
keep their quarreling herdsmen apart, Lot 
removed but for a short distance from 
Abraham; and when Lot was made a pris- 
oner of war after the battle in the Vale of 
Siddim, Abraham promptly performed his 
duty as kinsman and head of the clan, and 
went to his rescue. 

The patriarch Abraham,was supreme in 
the government of his household. ‘He had 
the power of life and death over the mem- 
bers of his family. He set out to kill Isaac 
his son, he divorced and cast away Hagar his 
wife, and sent her and his son Ishmael into 
the wilderness. The children of the patri- 
arch and his house-servants “born in his 
house” seem to have had the same legal 
status. The fact that Ishmael was the son of 
the bondwoman Hagar did not seem to 
alter his legal status, and it was Sarah’s fear 
that he would inherit together with Isaac 
her son that led this imperious woman to in- 
sist upon the dismissal of Hagar and her 
child. It will be seen that Abraham’s com- 
pliance with her wish was not really because 
of the lower status of Hagar and Ishmael, 
but on account of the greater influence 
which Sarah wielded over him. * Before 
Abraham had any children, Eliezer of 
Damascus, “a son of the house,” was his 
heir apparent. 

When the patriarch died his possessions 
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were divided among his sons, the first receiv- 
ing a larger share as his birthright, but gen- 
erally endowed with no other advantage than 
an honorary precedence. The internal af- 
fairs of the patriarchal family were originally 
beyond the influence of public law. Each 
family was an independent little state repre- 
sented by its head, the patriarch. The con- 
vention, or congress, of such patriarchs be- 
longing to the same clan or tribe, became 
the Councils of Elders or the “Heads of the 
Houses” that are frequently mentioned in 
the Bible. These bodies met for the pur- 
pose of discussing matters pertaining to the 
common welfare, but not for the purpose of 
regulating or in any way interfering with 
the internal affairs of the family which re- 
mained solely under the control of its own 
head, the patriarch. In course of time, as 
public opinion concerning the proper regu- 
lation of the rights and duties of the mem- 
bers of the family crystallized, public law 
began to interfere with the affairs of the 
family. 


The patriarchal family, like the modern 


immortal. When the 
patriarch died the family continued; the 
temporary head had passed away, and 
another took his place. Great care was 
taken to prevent the family from becoming 
actually extinct, and its existence was 
guarded by various enactments such as the 
Law of the Levirate Marriage and the Law 
relating to the Marriage of Heiresses. The 
former (Deuteronomy X XV, 5-10), provided 
that where one died, leaving a widow, but no 
children, it became the duty of his brother 
to marry the widow, and her first born suc- 
ceeded to the name of the brother who had 
died, so that “his name be not put out of 
Israel.” This did not mean that the name 
of the deceased individual should be pre- 
served, but that by a legal fiction the 
family 6f which he was the representative, 
should be preserved. The law of the 
Marriage of Heiresses (Numbers XXXVI, 
8), provided that daughters possessing an in- 
heritance must marry within the family of 


corporation, was 








the tribe of their father. At this stage of the 
history of the law the tribe was considered 
the larger family, within which the inheri- 
tance must remain. 

The union of all the members of the 
family under the supremacy of the patriarch 
resulted in the strengthening of family soli- 
darity, so much so that the act of any mem- 
ber of the family was deemed the act of all, 
a theory that was extended from the family 
to the clan, then to the tribe, and eventually 
to the entire Jewish nation. Each of these 
political bodies was composed of persons 
who claimed a common ancestry, and who 
were united not only by the ordinary social 
and political bonds, but also by the ties of 
blood. 

Originally this theory of responsibility 
was literally understood, and when a man 
committed a crime his children and even his 
grandchildren suffered for it, for the crime 
was a corporate act, not merely the act of 
the individual, who was the agent. This 
system gave rise to the blood feuds. Kins- 
men naturally sided with their own blood in 
such quarrels, and the lines of division be- 
tween the contending parties were drawn 
as tight as those between the rival houses of 
Montague and Capulet. Children were pun- 
ished for the crimes of their parents, and 
parents were punished for the crimes of their 
children. When any member of the family 
suffered a wrong, it became the duty of the 
others to redress and avenge it. 

This theory of solidarity also affected the 
nature of the property rights of the family. 
As the patriarch was merely the temporary 
head of the family, which theoretically con- 
tinued to exist after his death, and as his 
possession of the property was more in the 
nature of a trust for the benefit of the 
family than an actual ownership, he could not 
divert the property from the family by giv- 
ing it away or selling it to another. In the 
very early history of the patriarchal system, 
the patriarch was undisputed master. He 
was the head of the family because he was 
the oldest and strongest, and he had a right 
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to do as he pleased with his own. He made 
the law for his family as his caprice or sense 
of justice dictated. How this irresponsible, 
petty ruler became bound in a mesh of cus- 
toms, traditions and laws, forms an interest- 
ing chapter in the history of the growth of 
public law. Religion, love of children, ties 
of blood relationship, ownership of land, 
self-defence,—these were some of the influ- 
ences that gradually built up a system of 
customary law which could not be broken, 
even by the theoretically autonomous, irre- 
sponsible patriarch, and in the earliest re- 
corded history of the patriarchal system in 
the Bible, we find that the patriarch no 
longer enjoyed the unrestricted right to dis- 
pose of the property of the family. Custom 
had limited his powers.. Once established, 
this conception of the inalienability of the 
family property became a _ fundamental 
principle of law; and, in the Mosaic code, we 
find it often referred to, and several times the 
subject of special legislation. The institu- 





tion of the Jubilee was intended to check a 
tendency which had arisen to dispose of the 
family inheritance to strangers by providing 
(Leviticus XXV, 10-23) that in the year of 
the Jubilee the land should revert to the 
family which had originally owned it. This 
law is of comparatively late origin, when 
the notions of family solidarity were begin- 
ning to break down after Israel had ceased 
to be a federation of tribes, and had become 
a nation with world problems to solve. Com- 
merce and international intercourse were 
working for the liberation of the individual 
from ancient social and legal regulations, but 
the conservative instincts of the people were 
reactionary; and the law expressing this con- 
servatism sought to prevent the broader 
union of men founded on a basis of national 
territorial possession from destroying the 
ancient family solidarity which had been 
preserved largely through the restraints on 
alienation of the family estates. 





JUDICIAL OATHS IN ANCIENT IRELAND. 


By JosepH M. SULLIVAN. 


HE history and origin of the judicial 

oath is a subject involved in almost 
hopeless obscurity. Owing to a lack of pro- 
found knowledge of ancient and modern 
Gaelic, the translators of the Brehon Laws 
furnish the legal antiquary with no knowl- 
edge of the history and origin of the judicial 
oath in ancient Ireland. The oath itself, and 
the manner of administering it, are not stated 
in the translation of the Brehon Laws. We 
are certain that our Irish ancestors did swear, 
and were accustomed to the use of oaths 
in judicial proceedings. We also know that 
before the introduction of Christianity into 
Ireland, the Druids swore on solemn occa- 
sions by invoking or calling to witness the 





elements of nature, namely, the sun, moon, 
wind, dew, crops, and the heavenly planets. 

After the introduction of Christianity into 
Ireland by St. Patrick, we find that oaths 
were administered on holy relics, sacred 
shrines, and on _ bishops’ Oaths 
taken on holy relics and at religious shrines 
were considered very solemn and binding. 
Again, the place where the oath was admin- 
istered, as, for instance, an oath taken at the 
altar or in the temple, was supposed to give 
it additional value. : 

There was also a triple oath which was 
administered in this manner, namely, the 
affrmant swore first standing, then lying, 
I have been unable to learn 


crosiers. 


then sitting. 
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at what ceremonies or state occasions the 
above oath was used. 

Another peculiar form of oath was the one 
which was taken at the grave of the affirm- 
ant’s dearest relation. The writer has been 
unable to learn the origin of this oath, but 
is strongly of the opinion that it is of pagan 
origin. 

In O’Clery’s “Annals of the Four Mas- 
ters,” we find that Ugaine Mor, before his 
death, mundi 4606, “exacted oaths, 
by all the elements visible and_ invisible, 
from the men of Erin in general that they 


anno 


would never contend for the sovereignty of 
Erin with his children or his race.” 

Oaths in Ireland have invariably been of 
two kinds, the judicial and extra judicial. In 
the judicial oath the affirmant invokes the 
pains and penalties of perjury in case he 
speaks falsely; in the extra-judicial oath, the 
affirmant invokes the Divine vengeance in 
case he speaks falsely. A man taking a false 
extra-judicial oath does not incur the pains 
and penalties of perjury; he commits a sacri- 
lege, and stamps himseli as a moral de- 
linquent. 

Oaths have been universally respected in 
In no country in the world is an 
How 
can language in its poverty paint the wretch 
takes his perfidy to Heaven and seeks 


Ireland. 
informer more abhorred and detested. 
who “ 
to make an accomplice of his God. From the 
day when Judas, that distinguished informer 
of antiquity, seized with remorse, threw away 
his blood-money, and hanged himself, in- 
formers have been universally loathed and 
despised.” 

The Celtic mind has always had a distinc- 
tive leaning towards the mystical and the 
supernatural, and the various ruins of raths 
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and cromlechs are manifest evidences of the 
religious observances of the Druidical priests, 
who were a powerful influence in the days 
of old. 

A people who dwelt in this “ «/tima thule” 
of Horace, and were imbued with such 
an intense religious fervor, must have had a 
regular system of religious oaths as well as 
civil. 

Long before the English system of juris- 
prudence had been formed from the inchoate 
mass of early legal maxims, we find a com- 
plete system of legal ethics in early Ireland, 
and this also shows that the judicial oath 
was known and observed there. 

The cultured Greek writers spoke of this 
land as an island rising out of the sea, the 
fairest and most beautiful of all the sea’s 
productions, and were wont to bestow upon 
it the appellation of “Ogygia,” “the most 
ancient land.” 

When Greece, the home of philosophy and 
art, produced writers who thus referred in 
terms of affection to this modern “Niobe of 
Nations,” and placed on record their belief 
in its history of antiquity, we can very easily 
deduce the inference that literature and art 
and legal lore flourished there in the very 
earliest days, and oaths, as well as other ob- 
servances, were in vogue. 

If a magic wand could dispel the clouds 
that enshroud the past of romance and litera- 
ture, antiquarians would revel in a field of 
delightful research. In the present revival 
of the study of ancient Celtic lore and his- 
tory and language, literateurs the world over 
are looking forward with hope and cheer, in 
the conviction that these researches will be 
crowned with giorious success. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 

In the March number of THE GREEN Bac will 
appear an article of considerable length entitled 
“The Proceedings in the case of Rear Admiral 
Schley and in other Inquiries by Military Courts,” 
by Charles E. Grinnell, Esq., of Boston, whose 
interesting analyses of the, Bram case,’ the May- 
brick case,? the Eastman case,3 and other cases, 
will be remembered. Mr. Grinnell will com- 
ment upon the Schley Court of Inquiry from a 
legal point of view. Not undertaking to argue 
the facts of the case, he will discuss the differ- 
ence between the methods of Courts of Inquiry 
and those of Civil Courts, the reasons for such 
methods, and their comparative values in ar- 
riving at knowledge of facts and trustworthy 
opinions. Systems of military ofder will be 
compared with principles and practices of legal 
justice. Relations of open Inquiries to political 
expediency will be considered. 


Jupcr M. ARNOLD, of Philadelphia, the trial 
justice in the Holmes murder trial, which was 
the subject of a recent articles in THE GREEN 
BaG, in a recent letter writes as follows concern- 





ing that interesting case : 

“T thank you sincerely for the GREEN Bac, 
with Mr.Chapin’s excellent article on the Holmes 
case, which afforded me much pleasure in read- 
ing it. He fell into a trivial error when he quoted 
the official title of the Court as being in and for 
the city of Philadephia, when it should be city 

* THE GREEN Bac, April, 1897. 

? The Harvard Law Review, February, 1900. 

3“Eastman’s Word Taken,’’*— Zhe Boston Herald, 
May 12, 1g01; and “ Anglo-Saxon Legal Justice,”"— 7he 
Boston Evening Transcript, May 25, 1991. 

4**Modern Murder Trials and Newspapers,” — 7he 
Atlantic Monthly, November, 1901. 

5“ A Study in the Fine Art of Murder,” by H. Gerald 





Chapin, THE GREEN Bag, vol. xiii, p. 515; November, | 
1901. 


and county, although the word city is superflu- 
ous, while the word county is material, the 
Court being a County Court and there being no 
city Criminal Court. 

“ There are some things in the case which may 
be read between the lines by those who were 
present at the trial, while the cursory reader 
would not notice them. - For instance, the belief 
of the prosecution was that Pitezel was drunk 
on the morning he was poisoned, but could not 
prove it. There was proof that he bought a 
quantity of whisky the night before, and took it 
home, but nothing beyond that. The prisoner 
asked the coroner’s physician whether he was 
prepared to give a professional opinion that one- 
half hour before he died or at the time of his 
death, he was not in an insensible condition 
from the excessive use of alcohol. The question 
and the manner of putting it, as well as the 
person who asked it, convinced every one present 
that Pitezel was drunk, and that Holmes took 
advantage of his condition to chloroform him ; 
p.151. Onp. 369 he, while examining Miss Yoke 
(his wife, although their marriage was unlawful) 
proved that he was away from home from ten- 
thirty to three or four o’clock the day of the 
murder, and that when he came back he was 
nervous, prostrated, and excited, his underwear 
being damp from perspiration, and that he told 
her they would leave that evening, although they 


| had not agreed on leaving before he left home 


that morning.” 


THE serious character of the defects of the 
“Proposed Penal Code of the United States ” 
are increasingly apparent the more the bill is 
studied. In our January number, Mr. Speranza 
pointed out serious objections to the proposed 
legislation ; and opposition to the bill is rein- 
forced by the recently published report of a 
committee of the Association of the Bar of the 
City of New York. 

Referring to Chapters I to X of the proposed 


| code, which are supposed to revise title LXX. — 
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the “ Crimes ” title of the Revised Statutes — the 
committee points out that the principal objects 
to be achieved were, first, the simplification of 
existing laws by framing general statutes cover- 
ing, as far as practicable, all instances of the 
same offence, and, secondly, providing a uniform 
system of punishment for similar offences. As 
to the first of these objects, the report says, 
pointedly, that “‘ the Commissioners appointed to 
revise and codify the penal laws of the United 
States have neither revised nor codified. They 
have merely reprinted.”” This sharp criticism 
is supported by detailed references to sections 
of the proposed code. And further references 
cited by the committee show the failure of the 
Commissioners to carry out the recommendation 
of the Attorney-General for a uniform system of 
punishment. The report further points out 
numerous serious defects of bad grammar and of 
prolixity which the proposed code perpetuates, 
instead of correcting. 

The report criticises also the first six sub- 
divisions of Chapter XI, which include the pro- 
posed complete code of common law and statutory 
offences, committed in places within the exclu- 
sive jurisdiction of the United States, or upon 
the high seas, or upon vessels of the United 
States in any waters, and holds that the present 
system, — established in 1825 at the suggestion 
of Mr. Justice Strong, under which in the matter 
of ordinary offences usually punished by the 
State courts, the respective State laws are ex- 
tended over the Federal property in each state,— 
is far preferable to the proposed system. And 
this opinion of the Commissioners is enforced 
by the consideration in detail of many of the 
provisions of the proposed code. 

Summing up their conclusions in respect to 
the proposed penal code, the committee reports: 

“ First: In revising the “ Crimes ”’ title of the 
present Revised Statutes of the United States, 
the Commission has ignored the recommenda- 
tions of the Attorney-General in 1896, pursuant to 
which the Act of Congress authorizing the Com- 
mission was passed, (1) to prepare a new crimes 
act, containing provisions simple, easily under- 
stood, and general in their scope, covering the 
whole subject matter of that title, and (2) to 
provide for a uniform system of punishments. 


“The Commission, in the proposed code, has | 


done little more than shuffle about the chapters 





of the present revision and re-number the sec- 
tions, thus increasing existing confusion. 

‘Such a nominal revision, if enacted, will not 
improve the existing conditions of the law, and 
will postpone indefinitely the passage of a proper 
crimes act. 

“Your committee therefore condemn 7# (fofo 
all this part of the proposed code. 

“ Second: (1) Your committee consider the 
proposed great extension of Federal criminal 
legislation over the whole field of common law 
and statutory crime, within the territorial and 
maritime jurisdiction of the United States, to be 
unnecessary and very unwise. 

“(2) But if the policy of this proposed exten- 
sion of Federal criminal legislation should be 
approved, your committee consider the proposed 
code to be very defective on points of the great- 
est importance,” 

The recommendations of this report, backed 
by some of the leaders of the New York bar, who 
served as members of the committee, merit the 
serious consideration of Congress. 


In the death of Dr. Bernhard Getz, Norway, 
and, in fact, Europe, has lost one of its most 
noted law writers of recent times. He was born 
in the ancient cathedral city of Throndhjem, 
Norway, in 1850, in which city he attended the 
Latin School, entering the University at an 
early age, where he made a record for himself 
asastudent. On graduation he became profes- 
sor in law at the capital city, and a few years 
later D. LL. was conferred upon him by the Uni- 
versity of Denmark. In 1876 appeared his first 
law treatise on “ A Party to the Crime,” which 
at once placed him on a high pinnacle with the 
jurists of his country. This was followed by a 
work on “ Appeal to Higher Courts,” in 1884. 
During the year 1885 appeared another work 


| from his pen, called “Changed Form of Process 


in Criminal Law,” which showed scholarly at- 
tainments and a thorough knowledge of the sub- 
ject matter dealt with. In 1889, together with 
Prof. F. Hagerup, he published “ A Commen- 
tary on Criminal Law,” which since its publica- 
tion has been a standard work in Norway. 
When the jury system was introduced, he be- 
came Rigs Advokat (States Attorney), which 
office he held till the time of his death, Octo- 
ber 31, Igor. 
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It was not as orator or teacher that he was 
best known, but as a writer on law subjects and 
as one who suggested, formulated and proposed 
law reforms. He was conservative, just and 
honorable, and hence attracted leaders of all 
parties, who saw in him a person with a mission, 
with an eye for the good of the people. Both 
from travels, and from study at home and 
abroad, he became a man of scholarly attain- 
ments, of classic taste, familiar with the laws and 
institutions of nearly all the European countries. 
He had sounded all the depths of the criminal 
law and was in the midst of the civil law when 
he was called away in the prime of life by 
heart failure, from which he had been a sufferer. 
Dr. Getz was a pleasant companion, generous to 
a fault, magnanimous to his rivals, a trusted 
friend and full of enthusiasm for his life-work, 
that of the law. 


NOTES. 

In 1858, during the senatorial campaign of 
Illinois, when Abraham Lincoln was canvassing 
the western part of the State, he made a speech 
at Rushville, in Schuyler County, which was re- 
ported by a young lady who wrote occasionally 
for the local paper, the Schuyler Citizen. As 
an introduction to her report of the speech, 
which appeared in the next number of that jour- 
nal, she said: 

‘So many people had told me that Mr. Lin- 
coln was a miracle of homeliness, that I expected 
to see the ugliest man in Illinois. 
that, I saw a man whose face lit up in a most 
extraordinary way, when he talked, and I don’t 
care what anybody else’s opinion is, I want to 
say that I consider Mr. Lincoln one of the hand- 
somest men I ever saw.” 

A copy of the paper, with this paragraph care- 
fully marked, was sent to Mr. Lincoln. He 
took it at once to his wife. ‘ Mary,” he said, 
“I have always thought until now, that you 
were the only woman on earth, who considered 
me a handsome man, and I have not been ob- 
solutely certain about that, but it seems there is 
one other.” 

A DuTCHMAN on a witness stand was asked 
what ear-marks the pig had that was in dispute. 


“Vel, dot pig he have no ear-marks, occept 


a very short tail,” was the reply. 





Instead of | 





GOVERNOR SHaw of Iowa, the new Secretary 
of the Treasury, last year set apart a special 
Thanksgiving Day for one little girl, Mary 
Zigrang, of Livermore, because she happened 
to be ill on the twenty-eighth day of November. 
Mary wrote her first letter to the governor with- 
out consulting her parents. It read: 


Dear Governor: Please can we have another 
Thanksgiving Day and have it next Thursday ? 
I was sick and could not eat any turkey or 
other good things. I ain’t very big, but I like 
turkey. Please let us have it. 

Your friend, Mary ZIGRANG. 


To this the governor not only acceded 
promptly, but also sent by express a large tur- 
key that Mary might be well cared for. His 
official proclamation for the benefit of Mary 
Zigrang of Livermore had attached to it the 
seal of the State, and all other red tape neces- 
sary to lend it authority. The proclamation is- 
sued by the governor was as follows : 


Having been informed that Mary Zigrand of 
Livermore, Iowa, was ill on the twenty-eighth 
day of November, 1go1, and was thereby pre- 
vented from joining in the festivities incident 
to Thanksgiving Day, I, therefore, recommend 
that, at a convenient hour, on Monday, Decem- 
ber 9, 1901, Mr. and Mrs. Zigrang, together 
with their family and such young friends as 
Mary may choose to invite, assemble in the 
family dining-room, there with thankful hearts 
for country, home, and the blessed influence of 
children, to partake of such bourfties as are 
usually served in Christian America on the day 
appointed for national Thanksgiving. and that 
special attention be given that Mary shall be 
bountifully supplied with that portion of the 
national bird and such other delicacies as may 
be most congenial to her. 

LesitiE M. SHaw, Governor of Jowa. 

Signed at Des Moines this sixth day of De- 


| cember, 1gor. 


Next week came the reply from Mary to the 


| governor, closing the incident. 


Dear Governor: 1 thank you for your kind 
letter, and for letting me have a Thanksgiving 
Day of my own, and for the nice turkey that 
you sent me. I shall always keep your letter. 
It came too late for me to send you an invita- 
tion. I wish you could have been here. You 
are a nice, good man, and I wrote Santa Claus 
to bring you something nice for Christmas. 

Your friend, Mary ZIGRAND. 
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| 
AmoNncG the stories told of the late Lord Rus- | 
sell of Killowen is the following, printed in Ze | 
Westminster Gazette : | 
In the autumn of 1897, Lord Russell had fin- | 
ished the Assizes at Hereford, and, being a keen | 
horseman, he took the idea of riding to Shrews- | 
bury through the lovely Stretton Hills, and 
thence taking train to London. He arrived at 
Church Stretton very tired, and asked at the 
hotel for a private room, where he could rest 
for a few hours before resuming his ride to 
Shrewsbury, thirteen miles further on. The 
manageress declared the hotel was full to over- 
flowing, and that she could not give him a 
private room, though she would gladly provide 
him and his horse with whatever refreshment 
they needed. He declined the offer, and on 
being informed that the next village, Leebot- 
wood, was only three miles away and boasted of 
a good inn, he decided to proceed there. 
Arriving there tired, dusty, and in by no 
means a good temper, Lord Russell called the 
landlady, an independent, democratic Welsh- 
woman, told her he was the Lord Chief Justice 
of England, and that he required bait for his 
horse, food for himself, and a private room 
where he might sleep undisturbed for a few 
hours. Now Church Stretton, in addition to its 
natural beauties, possesses two large private 
asylums for males and females respectively. 
The landlady was reminded of this on behold- 
ing an angry, dust-stained, untidy man who 
called himself the Lord Chief Justice of Eng- 
land. She probably considered that if he was 
the personage he represented himself to be, he 
should travel in a coach with outriders, and wear 
a full-bottomed wig and ermine-trimmed robes. 
So she took him to be a fugitive from Stretton 
House, and proceeded to treat him accordingly. 
She told him he could have some tea and fresh 
boiled eggs for refreshment. “I see a nice ham 
there,” said Lord Russell. ‘“ That’s not for the 
likes of you,” replied the hostess. ‘ That’s for 
to-night’s lodge” —an allusion to the local 
lodge of a friendly society which met at her 
inn, 





Lord Russell could not succeed in getting | 
even one slice of the ham; so, having eaten his | 
eggs and drunk his tea, he laid himself down 
for a rest in her parlor. His lordship was just | 
dozing to sleep when the landlady remembered 


that certain family treasures lay unguarded with- 
in the stranger’s reach. So she bustled into the 
room, rummaged among drawers, and retreated 
triumphantly with some silver spoons, her mar- 
riage lines, and the first cuttings of her boy’s hair. 
Lord Russell bore the intrusion meekly enough 
for him, and, when she had left, resumed his 
sleep. But not for long. The landlady sud- 
denly felt misgivings about her presentation 
clock (from the lodge to her husband), which 
ticked placidly on the mantelshelf. She burst 
in on his slumbers once more and carried off 
the clock, with as much haste and dignity as its 
great weight would allow. 

This was more than Lord Russell could bear. 
He jumped up, rated her soundly for her dis- 
turbance and ill-treatment, called for his horse, 
and stated that on reaching Shrewsbury he 
would report her to Captain Williams Freeman. 
Now Captain Williams Freeman is (or was then) 
Chief Constable of Shropshire, and the men- 
tion of his name was not without effect on the 
license-holder. “I told you I was the Lord 
Chief Justice of England, and there is my name 
for you to remember,” thundered Lord Russell, 
handing her his card. She looked at it and 
said, “‘ Well, you ought to have come here as a 
lord, and not like a dusty tramp!” Lord Russell 
rode on to Shrewsbury, and I suppose the 
humor of the situation dawned on him, because 
the landlady suffered no annoyance from the 
Chief Constable; and she now treasures the 
Lord Chief’s card with the silver spoons, her 
marriage lines, and the first cuttings of her 
son’s hair. 


THE above tale recalls to Zhe Law Times the 
good story told by O’Connell concerning Lord 
St. Leonards, who, when Lord Chancellor of 
Ireland, was fond of visiting lunatic asylums. 
The Lord Chancellor made an arrangement with 
Sir Philip Crampton, the Surgeon-General, to 
visit, without any previous intimation, a private 
lunatic asylum at Finglas, near Dublin. Some 
wag wrote to the asylum that a patient would be 
sent there that day, “a smart little man who 
thought himself one of the judges or some great 
person of that sort,” and he was to be detained 
by them. The doctor was out when the Lord 
Chancellor arrived. He was very talkative, but 
the keepers humored him and answered all his 
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He inquired if the Surgeon-General 
The keeper replied: “* No; but he 
is expected immediately.” ‘Then I shall in- 
spect some of the rooms till he arrives.” ‘Oh, 
sir,” said the man, “ we could not permit that at 
all.’ “ Well, then, I will walk awhile in the 
garden.” ‘ We cannot let you go there either,” 
said the keeper. “What!” said he; “don’t 
you know I am the Lord Chancellor?” “We 
have four more Chancellors here already,” was 
the reply. He got enraged, and they were 
thinking of a strait waistcoat for him, when 
luckily Sir Philip Crampton arrived. “ Has the 
Lord Chancellor come yet?” said he. The man 
burst out laughing, and said: “ Yes, sir, we have 
him safe; but he is by far the most violent pa- 
tient in the house.” 


questions. 
had come. 


WHEN Senator J. P. Dolliver’s first child was 
born both houses of Congress adjourned, a re- 
markable- occurrence and one of which the 
young miss will have occasion to boast all her 
life. 

That was a couple of years ago and the stork 
has been expected to visit the Dolliver home, 
at Fort Dodge, Iowa, for several weeks past. 
Senator Dolliver was extremely anxious for a 
son to perpetuate his work in making history in 
this country, and had planned a roseate future 
for Dolliver junior. 

Senator Dolliver’s boon friend in his home 
town is Tom Healy, a State senator and Iowa 
politican of considerable influence and reputa- 
tion. Senator Healy is given to “ jollying ” the 
junior senator from Iowa, and teased him by 
declaring his faith in the belief that the second 
child would be another girl. 

Recently a second child was born to Senator 
and Mrs. Dolliver at their home in Fort Dodge. 
The day before the event the senator was so 
certain the new comer would be a son, and 
Senator Healy was so strong in his opposition 
that a wager was made, a supper being at stake 
on the sex of the new comer. If it proved to 
be a son, then Senator Healy was to feast 
Senator Dolliver ; if a daughter, then vice versa. 
Senator Dolliver was serene, however. 

The new comer proved to be a girl. 
Dolliver sent word to his friend : 

“It’s on me, come over as planned. The boy 
is a girl.” 


Senator 





“Your domestic relations are in a bad way,” 
said the judge to a respondent in a separate 
support case. 

“Oh, no,” answered the respondent, ‘‘my do- 
mestic relations are all right, it’s my wife’s rela- 
tions that cause all my trouble.” 


Court (to prosecutor): “ Then you recognize 
this handkerchief as the one which was stolen?” 

PROSECUTOR: “ Yes, your Honor.” 

Court: “ And yet it isn’t the only handker- 
chief of the sort in the world. See, this one I 
have in my pocket is exactly like it.” 

PROSECUTOR: “ Very likely, your Honor; 
there were two stolen.” 


AN investment in Vermillion County, IIl., land, 
made sixty-five years ago, by Noah Webster, of 
dictionary and spelling-book fame, came to light 
a few days ago by a sale made by W. H. Allen, 
the grandson of Noah Webster, to U. C. Hill 
of Henning, a small town near Danville, Il. 
Allen, who lives in Farmington, Conn., disposed 
of his share in the land, eighty acres, for $87.50, 
per acre. 

Noah Webster, entered the land from the 
government, in 1836, getting 320 acres, lying 
two miles from Henning. He died in 1858, 
leaving four children, among whom the Vermil- 
lion County estate was partitioned. A daughter 
got the eighty acres recently sold. She left the 
land to her son, W. B. Allen, who came to Dan- 
ville, a few days ago to close the deal. 

The land is virgin soil ; and lies covered with 
prairie grass, just as it did a hundred years ago. 
While land all around it has been brought to 
the highest state of cultivation, this land has 
never known the touch of a plow, and has, al- 
though wholly unimproved, earned a large sum 
on the original investment of $1.25 per acre. 


THE judgment of Solomon was nearly enacted 
by a civil justice in Georgia in ante-bellum days. 
Two parents claimed the same negro baby, and 
the evidence was so even that the puzzled judge 
suddenly thought of the wise king’s expedient. 
He seized the baby, pulled out a bowie-knife 
from his belt, and proceeded to halve the child. 
But both claimants reached forward simultane- 
ously, crying, “ Boss, don’t kill him. You may 
have him.” 
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One of the most marked characteristics of 
General Benjamin F. Butler was his absolute 
fearlessness. He was not afraid of anybody 
and had no reverence for men because of their 
official station. Upon one occasion he was 
making an argument before Judge Carter of the 
Supreme Court of the District of Columbia, 
who had an irritating habit of interrupting coun- 
sel in the course of their remarks, for the pur- 
pose of asking a question or making some caus- 
tic comment. On the occasion referred to, 
Butler was citing an English case when he was 
interrupted by the Court with the remark, that 
there was plenty of law on the subject without 
going abroad for it. Pausing for a moment, 
and looking the judge full in the face, he re- 
plied that he was reading from a case that had 


been well considered and the opinion rendered | 


in clear and convincing terms “without any 
stump speech being interjected into it,” and 


then went on reading as though no interruption | 
| to the practicing lawyer. 


| to do with old forest laws? 


had occurred, and no other was attempted. At 
another point in the same case he expressed 
his contempt for one of his legal antagonists, 
who was also a witness in the case, by saying, 
“You might as well attempt to light up h—1 
with a roman candle as to get the truth out of 
such a witness.” 


LITERARY NOTES. 
In his recent volume! Mr. Clifton Johnson has 


done for the Emerald Isles, the same good ser- | 
| dure, and that the results-were so objectionable 


| to the great mass of the people as to call for 


vice which by his earlier books, Along French 
Byways and Among English Hedgerows, he had 


rendered already to rural France and rural Eng- | 
Like these previous volumes, Zhe /s/e of | 
the Shamrock is a particularly readable and en- | 


land. 


tertaining account of a jaunt through a foreign 
land. Part of its charm comes from the fresh- 
ness of view of the author, who is here setting 


down his first impressions ; part from his simple | 
style; part from his sympathy with his subject | 


and from his keen observation; and part from 
the natural picturesqueness of Ireland and its 
people. The numerous illustrations are excel- 


lent and add to the attractiveness of the book; | 
the credit for them, as well as for the text, be- | 


longs to the author. 


* THE ISLE OF THE SHAMROCK. 
trated by CLIrroN JoHNson. New York: The Mac- 
millan Company. 1901. Cloth, $2.00. 





(xiv +258 pp.) 


NEW LAW BOOKS. 


SELECT PLEAS OF THE Forest. Edited by 
G. J. Turner. Publications of the Selder 
Society, vol 13. London: Bernard Quaritch. 
1g01. Cloth, 28s. (cxxxix, + 192 pp.). 


* Robyn slewe a full grete harte, 
His horne then ’gan he blow; 
That all the outlawes of that Forést 
That horne coud they knowe.”’ 


So sings the old ballad; and this may well 
serve as an introduction to a review of this 
serious work entitled “Select Pleas of the 
Forest,” for indeed almost every page revives 
one’s boyish recollections of Robin Hood. In 
other words, the volume gives a clear, and 
hence a lasting and valuable impression, of one 
phase of medizval English life. 

Like the other publicatioas of the Selden 
Society, this collection of ‘Select Pleas of the 
Forest ’’ does not profess to be of direct value 
What does he have 

He knows — or at 
least in his youth knew—that the crown used 
to exercise the prerogative of declaring vast 
tracts a royal forest, that within these boundaries 
even the land-owners could not kill game and 


| could not, by cutting down trees or clearing 


thickets or building houses, impair the fitness 
of the region to be a home for wild beasts, that 
these regulations were administered in special 
courts and under a rather unscientific proce- 


mention in Magna Charta and to play a part 
long afterwards in the ruin of Charles the First. 

In truth the lawyer cannot be expected to 
wish to know more than this. Nevertheless, 
the lawyer cannot afford to ignore this book, 


| for any educated man, and especially any 


lawyer, can well spend a few hours in gaining 
a vivid conception of the actual effect of the 
doctrine that the king’s health was of paramount 
importance to the realm, and that consequently 
it was proper, at serious sacrifice of private 
rights, to devote to the king’s use great tracts, 
many miles in circumference, wherein the king 
and his guests might enjoy the pleasures of the 


Written and illus- | chase. 


The only way to gain an active view of the 
results of the forest system is to examine this 





Editorial Department. 


93 








selection from the records of the actual pro- 
ceedings of the courts of the forest in the 
thirteenth century; and the only way to show 
what interest and value attach to such a book is 
to give extracts. 

Let us begin with a few entries, dated 1209, 
indicating in a general way the nature of the 
restrictions imposed by the forest laws and the 
consequent excitements and inconveniences of 
life in or near a forest : — 

‘Let the land of Peter Tanet, to wit, the six 
acres which he had of the chaplain of Ufford, 
be seized into the king’s hands. 

‘The same Peter and Richard Gerewold are 
to be exacted. They were seen in the forest 
with bows and arrows within an enclosure. 
They had no chattels. And the sheriff is 
ordered that he exact them according to the 
assize in the county; and if they do not come, 
let them be outlawed. 

“Robert of Ufford, clerk, and his whole 
township are in mercy [i.e. amerced] for the 
flight of the aforesaid Peter and Richard. .. . 

“William the son of Simon of Barton is de- 
livered into custody, because it was proved that 
falsely and through hatred he imputed to 
Stephen de Pin, clerk, that he had feasted upon 
two fawns, wherefor he will answer with his 
chattels at Barnack.” (Page 2.) 

Here is an episode, also dated 1209, showing 
that as to one Henry.the court had such doubts 
and charitable impulses as probably will be 
approved by the modern reader : — 

“ The whole township of Newton is in mercy 
for the flight of Richard Gelee, their reaper, 
who was accused of a buck shot in the short 
wood of Nassington, for which Henry the son 
of Benselin of Newton was taken. 

“ The foresters found in the wood of Nassing- 
ton a doe with its throat cut, and hard by they 
found Henry the son of Benselin lying under 
a certain bush. And they took him and put 
him in prision. He comes before the justices 
and denies that he ever knew anything of that 
doe, except only that he went into that wood to 
seek his horse. The foresters took him and led 
him to that doe. The foresters and verderers, 
being asked if he were guilty thereof or not, say 
that they do not think that he was guilty, but 
they believe rather that Richard Gelee, the 


reaper of Newton is guilty thereof, because he | 





| fled as soon as he heard that the aforesaid 


Henry was taken. And because Henry himself 
has taken the cross, and is not suspected, and 
has lain for a long time in prison, it is granted 
to him that he may make his pilgrimage; and 
let him start before Whitsunday ; and if he re- 
turn, and can find pledges of his fealty, let him 
remain in the forest.” (Page 3.) - 

Here is another episode, also dated 1209, 
illustrating the throwing of responsibilty by one 
person upon another, in a way suggesting, as 
the extract itself says, an ancient vouching to 
warranty : — 

“Thomas Inkel, forester of Cliffe, found in the 
wood of Siberton a certain place wet with blood, 
and he traced the blood in the snow as far as 
the house of Ralph Red of Siberton ; and forth- 
with he sent for the verderers and good men. 
They searched his house, and in it they found 
the flesh of a certain doe; and they took Ralph 
himself and put him in prison at Northampton, 
where he died. But before his death, when he 
was in prison, he appealed Robert Sturdi of 
Siberton and Roger Tock of the same town, be- 
cause they were evil doers to the forest together 
with him. And the foresters and verderers 
searched the house of the aforesaid Robert, and 
in it found the bones of deer; and they took 
him and sent him to prison. And in the house 
of Roger Tock they found ears and bones of 
wild beasts. And he was taken and imprisoned. 
Robert Sturdi comes before the justices and says 
that the dogs of Walter of Preston used to be 
kenneled at his house. Walter’s hunters ate the 
venison whence came the bones; and Robert 
vouches the aforesaid Walter to warranty of 
this; and let him have him to-morrow. Walter 
[who doubtless had a royal warrant to hunt in 
the forest] comes and warrants him, saying that 
his dogs were kenneled in his house for fifteen 
days while he was hunting bucks. 

“The aforesaid Roger Tock comes before 
the justices and denies everything. And the 
verderers and foresters witness that the ears and 
bones found in his house were those of beasts 
which the hunters of Walter of Preston took. 
And because Roger lay for a long time in prison, 
so that he is nearly dead, it is adjudged that he 
go quit; and let him dwell outside the forest.” 
(Pages 3-4.) ; 

That last touch of mercy, because Roger 
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Tock had lain in jail so long awaiting trial, has 
a decidedly familiar appearance; and so has 
the tale told by one Richard in the following 
passage, also dated 1209: 

“ Richard the son of William de Baseville of 
Ketton was taken in the park of Cliffe, carrying 
one fresh skin of a buck, by Geoffrey the man 
of Roger Blund, to whom he confessed, as the 
same Geoffrey says, that he found that skin. 
And he was taken to Rockingham and im- 
prisoned. And Richard comes before the 
justices and says that he bought that skin at 
Kimbolton from a certain unknown boy. And 
he is sent to prison at Rockingham for inquiries 
to be made at the pleas of Rutland on the 
Monday next before Mid-Lent at Ockham. 
Afterwards he made fine by twenty shillings 
that he might be quit of the inquiry whether he 
bought that skin at Kimbolton, Maurice Daun- 
delay being pledge of his pence.” (Page 4.) 

And lest the apparent justice and mercy of 
most of these doings of the court may make us 
forget that the dwellers in and near the forests 
suffered hardships quite capable of exciting in- 
dignation, even in the narration of them at this 
late day, the entries of the same year, 1209, 
contain this passage : — 

“ The head of a hart recently dead was found 
in the wood of Henry Dawney at Maidford by 
the king’s foresters. And the forester of the 
aforesaid Henry is dead. And because nothing 
can be ascertained of that hart, it is ordered 
that the whole of the aforesaid town of Maid- 
ford be seized into the king’s hand with the 
wood belonging to the same town, on the ground 
that the aforesaid Henry can certify nothing of 
that hart.” (Page 4.) 

Here is a passage of the same date, giving a 
lively view of the rights of sanctuary : — 

“Richard of Holton, Wilkin of Eastlegh, 
Hulle of Hinton, and Hulle Roebuck, the ser- 
jeants of the county, found venison in the house 
of Hugh le Scot. And Hugh fled to the church ; 
and when the foresters and verderers came 
thither they demanded of Hugh whence that 
venison came. And he and a certain other 
person, Roger of Wellington by name, acknowl- 
edged that they had killed a hind from which 
that venison came. And he refused to leave 
the church but lingered there for a month; and 
afterwards escaped in the guise of a woman. 





And he is a fugitive; and Roger of Wellington 
likewise. It is ordered that they be exacted, 
and unless they come, let them be outlawed.” 
(Page 9.) 

And now let us close our readings as to 1209 
with an extract indicating the restrictions upon 
the use of one’s own property in the forest : — 

“William of the Ridge gives half a mark in 
order that his cowhouse which he erected upon 
his land at Sutton be not removed.” (Page ro.) 

Here is an incidental picture of the contents 
of a house, given in a forest inquisition dated 
1251: — 

“It happened on Thursday the vigil of Saints 
Fabian and Sebastian in the thirty-fifth year that 
when Geoffrey Hog, and John Ive, the walking 
foresters of the lord king of the park of Brig- 
stock, were on their way in the same park, they 
found a trap set in Aldnatheshawe; and they 
heard a man cutting wood by night in the park, 
and on account of the thickness of the wood 
and the darkness of the night they could not 
come to him. And on account of the suspicion 
which they had against Robert le Noble of 
Sudborough, chaplain, they left the wood for 
Sudborough to watch in concealment to see if 
any one left the wood for the town; and so they 
met the said Robert the chaplain, who came 
from the wood and carried in his hand a branch 
of green oak and an axe. And the foresters 
demanded gage and pledge of him; and he 
could not find them pledges, and so they took 
him to the town of Brigstock to the house of 
Robert le N.. 

“In the morning the foresters and verderers 
went to his house at Sudborough to make search; 
and so they found in his house two barbed ar- 
rows without fletches and the woodwork of a 
certain trap with the string of the trap broken 
into two parts; and upon the string was hair 
from deer. 

“The chattels found there were appraised, to 
wit, a bushel of wheat, of the price of five pence, 
a bushel of beans, of the price of three pence; 
half a bushel of oats, of the price of two pence ; 
a chest with dishes, cups and saucers, of the 
price of twelve pence, and a mare of the price 
of eight pence. A pelice was found there of 
the price of twelve pence ; and wood was found 
in his court of the price of six pence. Total, four 
shillings. 
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“The foresaid chattels, which were taken 
with the hands of the lord king, were given to 
four men of the town of Sudborough, to wit, 
William the son of Osmund, Robert Page the 
reeve, Henry the son of William Dolfyn and 
Jocelin of Deene, to answer for their price be- 
fore the justices in eyre of the forest. 

“ The broken string and the woodwork of the 
trap were given to the aforesaid four men to 
produce before the justices. 

“The two broken arrows were given to Rich- 
ard of Aldwinkle, the verderer, to produce be- 
fore the justices. 

‘The snare of the trap which was found set 
in the wood together with all the string was 
given to Maurice de Solers of Brigstock to 
produce before the justices.” (Pages 94—95.) 

Here is a passage, dated 1255, giving a 
glimpse of the benefit of clergy :— 

“Tt is presented by the foresters and verder- 
ers that a chaplain and seven clerks were found 
with bows and arrows in the king’s road within 
the forest. They were taken by the foresters on 
suspicion. And Hugh of Goldringham, stew- 
ard of the forest, retained them in prison; and 
afterwards he delivered them to Simon of 
Houghton, then sheriff of Huntingdon, who 
imprisoned them in the prison of Cambridge. 
And afterwards they were delivered before 
Master Simon of Walton and his fellows jus- 
tices in eyre at Huntingdon to Robert then 
the bishop of Lincoln as clerks. And because 
the said Simon, then the sheriff, did not send 
word to the said justices that they were taken 
in the forest by the foresters for an evil deed 
and for trespass, therefore he is in mercy. 
And because Simon of Coppingford, the ver- 
derer, to whom the bows and arrows were de- 
livered, that he might have them before the 
justices, now had them not, therefore he is in 
mercy.” (Page 14.) 

Here is another passage, dated 1255, giving 
another glimpse of the disadvantages pertaining 
to the ownership of real estate in or near the 
forest : — 

“Tt was ordered by Robert Passelewe and 
his fellow justices last in eyre here for pleas of 
the forest that the houses of Vincent of Stanley 
which had been raised to the nuisance of the 
forest should be pulled down; and the doing 
of this was hindered by certain persons, Colin 





of Merton, and Richard of Toseland, the bai- 
liffs of Philip of Stanton the sheriff of Hunting- 
don. And the verderers witness that when 
they and the foresters came to pull down the 
said houses, as they were ordered, the said 
Colin and Richard of Toseland prohibited them 
from pulling them down. And when the for- 
esters laid their hands on the said houses to 
unroof and pull them down, the said Colin and 
Richard forcibly drove them back saying that 
they would not in any way allow them to pull 
them down, because they had the precept to 
that effect of Philip of Stanton, who was then 
the sheriff of Huntingdon. And the verderers 
and foresters went to the same sheriff, and told 
him the nature of their precept concerning the 
houses to be pulled down, and how they were 
hindered by his bailiffs aforesaid by his pre- 
cept. And the said sheriff said that they had 
no order thereof from him, and disavowed their 
deed entirely ; whereby the order of the justices 
and what was for the king’s advantage concern- 
ing the aforesaid houses to be pulled down re- 
mains undone. And therefore the sheriff is 
ordered that he cause the said Colin and Rich- 
ard to come from day to day. Afterwards 
Richard came; and he could not deny that 
he impeded the said foresters and verderers 
as is aforesaid, and this without warrant; 
therefore he is in mercy.” (Page 18.) 

For the forest officials themselves, life in the 
forest was not wholly free from care; and by 
the following passage, also of 1255, one is con- 
vinced that Robin Hood and his companions 
are not mere sun myths : — . 

“On Wednesday the morrow of St. Philip 
and St. James when William of Northampton 
and Roger of Tingewick had come from the 
pleas of Stanion and were going towards Roth- 
well they were given to understand that poachers 
were in the lawn of Beanfield. And forthwith 
the said William and Roger and James of 
Thurlbear and Matthew his brother, the riding 
foresters, and the walking foresters came in all 
haste to that place so that they might take the 
said poachers. And when the foresters came 
into the forest, the said evildoers attacked 
them, and shot Matthew the brother of the said 
James of Thurlbear the forester so that the 
said Matthew died thereof. And then the said 
evil doers turned and fled. And on account of 
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the darkness of the night and the thickness of | 


the wood the foresters could not follow them, so 
that they escaped. And an inquisition was 
made by four neighboring townships, Stoke, 
Carlton, Great Oakley and Corby, who said 
that the said evildoers were seen with bows 
and arrows and crossbows and greyhounds, and 
that they escaped, but that they could not as- 
certain who they were. And because the said 
townships did not come etc., therefore they are 
in mercy.” (Page 28.) 

There are many other passages worthy of 
quotation, especially the picturesque record on 
pages 99-102. Yet it is neither possible nor 
necessary to quote further; and by this time it 
must be clear to even the most matter-of-fact 
reader that this is an interesting book. 

To the scholar it is hardly necessary to say 
that, like the other publications of the Selden 
Society, this volume is carefully edited. In 
addition to the original Latin text and a trans- 
lation, the editor has given an introduction and 
a glossary for the benefit of those readers to 
whom the book is a basis for study rather than 
for light reading. 


SELECTION OF CasEs ILLUSTRATIVE OF ENGLISH 
CRIMINAL LAW. By Courtney Stanhope 
Kenny, LL.D. New York and London: The 
Macmillan Company. Cloth: $3.00 (pp. 
xix + 544). 

This selection of cases by the Reader in Eng- 
lish Criminal Law in the University of Cam- 
bridge, England, is interesting as showing the 
extention of the case system of study in the 
English Universities. The book is prepared 
on much the same principle as our American 
books of cases for use in law schools. There 
are no head notes, but the editor states the point 
of each case in a few words at the head of it. 
Several American cases are included. The scope 
of the book is slightly different from that of most 
of our American collections. The general doc- 
trines of the law are rather slightly treated, but 
considerable space is given to the study of the 
more important particular crimes, such as homi- 
cide, larceny and similar crimes, forgery, per- 
jury, conspiracy, bigamy, libel and treason; 
and quite adequate treatment is given to the 





subjects of presumptions, burden of proof, and | 


evidence in criminal trials. 


authorities appears to be carefully done and the 
book might well prove of use in an American 
law school which devoted a comparatively small 
amount of time to the study of criminal law and 
procedure. For the lawyer the collection should 
be of considerable value; especially as it con- 
tains many valuable English cases not found in 
any reports accessible in most of our law lib- 
raries, such for instance as the Sessions papers 
of the Central Criminal Court, and the new 
series of State Trials. 


CoMMERCIAL Trusts. The Growthand Rights of 
Aggregated Capital. By John R. Dos Passos. 
New York: G. B. Putnam’s Sons. 1gol. 
Cloth. (pp. vi + 137.) 

A STUDY OF THE UNITED States STEEL Cor- 
PORATION IN ITS INDUSTRIAL AND LEGAL 
Aspects. By Horace L. Wilgus. Chicago: 
Callaghan and Company. Buckram. 1go1. 
(pp. xiii + 222.) 

THE CONTROL OF TRusTs. An Argument in 
Favor of Curbing the Power of Monopoly by 
a Natural Method. By /ohn Bates Clark. 
New York: The Macmillan Company. Cloth. 
Igor. (pp. x + 88.) 

As Mr. Dos Passos recites: While you are 
discussing the fashion of things, the fashion is 
gone by. The trust agreement, its schemation, 


| its operation, its faults, is now no longer worth 


discussion ; for it is a dead thing. It is with its 
successor we are engaged now, the incorporated 
consolidation — that enormous aggregation of 
capital, stupendous as judged by any standard 
the industrial world has known. In times of 
change there is division of councils ; some main- 
tain that the original taint of illegality remains ; 
others maintain that it is purged. Mr. Dos 
Passos showed, in this argument of his two years 
ago, that what we have in the modern form of 
the consolidation is the corporation—that and 
nothing more. So long as we allow five men to 
combine to form a corporation, we must allow 
fifty thousand men to form a corporation; if a 
corporation may have a capital of one thousand, 
it may have a capital of one billion. It is a cor- 
poration in one case or the other, a higher type 
by the process of evolution doubtless, but the 
same thing, nevertheless. Mr. Dos Passos speaks 
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last two years makes him more in the right than 
when he spoke. 

The change has come from smaller units in 
production to larger units in production, from 
distribution upon a lesser scale to distribution 
upon a greater scale. And yet so slow is the 
appreciation of the accomplished fact, that the 
result is as yet beyond our imagination. And 
indeed, when Professor Wilgus describes to us 
the United States Steel Corporation, there are 
times when the enterprise is almost unthinkable; 
for the ordinary standards fail us. We may nod 
at schedules, at enumerations of pay rolls, at 
lists of products, at inventories of plants, at 
accounts of disbursement and of income,— but do 
we comprehend? Very probably we do not; for 
these things are unwonted. Just as we had set- 
tled our industrial system upon a basis of com- 
petition, we found in the next decade that the 
industrial system had undergone this change; we 
had to deal with concentration. This book of 
Professor Wilgus is of great value ; for we need 
to know what the new conditions are first of 
all, 

For these are new conditions. The business 
carried on by these great manufacturers differs 
more than in degree from the business of small 
manufacturers ; it differs in kind. Regulation of 
competition is enough for the small business,— 
little law is needed ; but in the large business the 
regulation of competition is not enough,— much 
law is needed ; otherwise, we shall find ourselves 
in times of coercion, oppression, depredation — 
industrial bondage. But note that our law has 
been used to deal with businesses that have 
practical monopoly, and to curb them. The law 
is used to deal with the ferry and the bridge, 
with the railroad and the tram, with water and 
light, with the telephone and the telegraph, with 
the grain elevator and the stockyard, and like 
businesses. Such public callings must by our 
law sell to all that apply, sell at a reasonable 
rate to all that apply, and sell to all without 
discrimination. Now the businesses of selling 
petroleum, of selling steel and the others, can 
no longer claim the liberties of private calling, 
for they have attained enough of monopoly to 
become affected with the public interest. That, 
expressed from a lawyer’s standpoint, is in sub- 
tance what Professor Clarke contends for, with 
a foresight rare in current discussion, 


| HISTORY OF THE BENCH AND BAR OF CALIFORNIA, 

Edited by Oscar 7. Shuck. Los Angeles, 

Cal.: The Commercial Printing House. 1go01. 

With portraits. Cloth. (xxiv + 1152 pp.) 

A uistory of any State bench and bar is apt 
to be dull reading to the lawyer outside of that 
particular jurisdiction ; but if that is the general 
rule, exception must be made in favor of the re- 
cently published History of the Bench and Bar of 
California. Without detracting from the clever- 
ness of the contributors and the ability of the edi- 
tor, it is fair tosay that the elements which make 
the legal history of California interesting to the 
outside reader, are the romance and adventure 
which form so essential a part of all the early 
life of that State. What other State can furnish 
such exciting tales as some of those in the 
present volume — the history of lynch law, par- 
ticularly that form of it practised by the Com- 
mittee of Vigilance of San Francisco ; an account 
of celebrated meetings on the field of honor, — 
for the duel seems to have been an important 
factor in the early annals of California law and 
politics; and the tragic tale of the Sharon 
cases? 

But if articles such as these will find readers 
both in and out of the profession, there are 
other articles, of a more serious character, which 
are of professional interest in that they show the 
growth and development of. California law. 
Some of these treat of special branches of the 
law, such as the law of Irrigation and of Mining, 
subjects which are of especial interest to the 
student of law, because they show well the 
strength and the weakness of our system of law 
in adapting itself to new facts; while others, of 
a historic nature, starting from the old Spanish 
and Mexican systems of jurisprudence, trace the 
progress of California law down through the 
military-civil government, the birth of the Com- 
monwealth and the adoption of the Common 
Law to the present Code. 

Roughly speaking, one third of this large 
volume is devoted to special articles on the 
above-mentioned and kindred subjects; the rest 
of the volume is given over to reminiscences and 
biographical sketches, of past and present 
members of the California Bench and Bar, 
where, sandwiched in between the more or 
less prosy dates and facts, are many good 
stories. 
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A BRIEF OF THE MODES OF PROVING THE Facts 
Most FREQUENTLY IN ISSUE OR COLLATER- 
ALLY IN QUESTION ON THE TRIAL OF CIVIL 
OR CRIMINAL Cases. By Austin Abbott. 
Second Edition. By Publishers Editorial 
Staff. Rochester, N. Y.: The Lawyer’s Co- 
operative Publishing Company. 1901. Law 
sheep. (xxii +653 pp.) 

So practical and helpful a book as Abbott’s 
Trial Brief merits a second edition. It is of no 
little importance to the trial lawyer to have at 
hand a volume, where at a glance can be found 
the answers to many difficult practical questions 
constantly arising in the matter of the admissi- 
bility of evidence and of the modes of proof. 
This present edition follows the alphabetical 
arrangement used in the first edition, by far the 
most convenient arrangement in a work of this 
character, but adds new chapters, as, for example, 
those on Insanity, Paternity and Survivorship. 


NOTES ON THE UNITED States Reports. Book 
xii. by Walter Malins Rose. San Francisco, 
Bancroft-Whitney Company. 1901. Law 
Sheep. (pp. 1083.) 

NoreEs ON THE UNITED States Reports. Book 
xiii. Index to the twelve Volumes of Notes on 
the United States Reports, embracing all prop- 
ositions of law laid down in Supreme Court 
Decisions, 2 Dallas to 172 United States. by 
Walter Malins Rose and W. A. Sutherland. 
San Francisco; Bancroft-Whitney Company. 
1901. Law Sheep. (pp. 1050.) 

With the twelfth volume of these Vofes, Mr. 
Rose has brought this series almost down to 
date, this present volume covering1 41-172 United 
States; so that one may now have at one’s 
elbow, for ready reference, a set -of volumes in 
which can be found at a glance all of the cita- 
tions, both by Federal courts and by courts of 
last resort of all of the States, of any United 
States Supreme Court decision, except those in 
the few latest volumes. The value and con- 
venience of such a work, if well done, is appar- 
ent. In the present instance the scheme of the 
notes is well conceived, and the work has been 
carefully and thoroughly done. 

The thirteenth volume is an index to the 
preceding volumes; and it is more than that, 


being, in fact, a brief digest as well as an index. | 


It adds materially to the value of the series. 


| ATLAS AND EPITOME oF DisEasEs CAUSED BY 

AcciDENTs. By Dr. Ed. Golebiewski, of Ber- 

lin. Translated and edited with additions by 

Pearce Bailey, M.D. Illustrated; including 

forty colored plates. Philadelphia: W. B. 

Saunders & Company. 1900. Cloth. (549 

Pp) 

This volume may be classed as a law-book, 
for the reason that its especial value comes from 
its consideration of the seriousness or per- 
manency of injuries resulting from accidents in 
relation to the question of the amount of in- 
demnity which should be awarded in accident 
cases. In considering a particular disease or 
injury, the usual medical description is followed 
by a list of cases showing the extent and dura- 
tion of the injury, and, where this is possible, 
the insurance allowance actually made in the 
given cases. To counsel having to deal with 
accident cases on behalf either of railroads and 
other large employers of labor, or of accident 
insurance companies, this treatise will be of 
value ; and equally valuable will it be to counsel 
for the plaintiff. 


THE AMERICAN STaTE Reports. Vol. 81. 
Containing cases of general value and au- 
thority, decided in the Courts of last resort of 
the several States. Selected, reported, and 
annotated by 4. C. Freeman. San Francisco. 
Bancroft-Whitney Company. t1go1. Law 
sheep. (1006 pp ) 

One of the most interesting notes in this 
present volume is that on “ Liabilities of Water 
Companies,” which follows the case of Middle- 
sex Water Company v. Knappmann Whiting 
Company, 64 N. J. L. 240. In the principal case 
the Water Company was held liable to the de- 
fendant company for loss resulting from the de- 
struction by fire of the defendant’s factory by 
reason of the failure of the water company to 
fulfill its express contract to supply water to the 
factory for fire purposes, notwithstanding such ‘ 
failure was due to no fault on the part of the 
water company. The decision rests on the ex- 
press contract to supply water for fire purposes ; 
in the absence of such express contract the great 
weight of authority is against such liability. 





Among other excellent notes are those on Bet- 
terments, on Collateral Attacks on the right of 
an acting administrator, and on Appurtenances. 
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